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UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

Constellation Mystic Power, LLC ) Docket No. ER1839-000

REPLY BRIEF OF THE
NEW ENGLAND STATES COMMITTEE ON ELECTRICITY

Pursuant to Rule 706 of the Rules of Practice andd@lure of the Federal Energy
Regulatory Commission (“FERC” or “Commissiort’Jhe Commission’s July 13, 2018 order in
the above captioned proceeding (“Hearing Ordeeid the Presiding Administrative Law
Judge’s (“Presiding Judge”) July 27, 2018 OrderBl&thing Procedural Schedule and Rules of
Procedure for Hearing, the New England States Cateenon Electricity (“NESCOE”)
respectfully submits its reply briéf.

l. INTRODUCTION

The Mystic Initial Brief seeks to paint this prode® as just another run-of-the-mill rate
case’ Itis not. This case is extraordinary—in itsdmith, its pace, and its implications for
consumers and competitive markets. The issuesiuexs are novel. The Mystic 8 and 9 units

("Mystic 8 & 9” or “Mystic Units”) are the only gafired generation resources in the country

! 18 C.F.R. § 385.706.
2 Constellation Mystic Power, LLA64 FERC 61,022 at P 12 (2018).

¥ NESCOE submitted its initial brief in this prodérey on November 2, 2018 (“NESCOE Initial Brief'The
NESCOE Initial Brief sets forth NESCOE's perspeeton the cost-of-service agreement (“Agreementl) th
Constellation Mystic Power, LLC (“Mystic”) has fiein this proceeding as well as the record evidence
developed during the hearing process. NESCOEEa&# on any issues raised in Mystic’s Initial Résring
Brief, filed on November 2, 2018 in this proceed{fidystic Initial Brief”), or the briefs of othemitervenors or
participants should not be construed as agreenmethiose issues.

*  See, e.gMystic Initial Brief at 1 (contending that the Agment “follows both traditional FERC ratemaking
principles” and the ISO New England Inc. (“ISO-Nptp formacost-of-service agreement at Appendix | to
Section 11l of Market Rule 1 of the ISO-NE Open &ss Transmission Tariff (referred to herein as'five
formd’)) and 186 (asserting that much of the record e sf “an effort to create issues where therenaree”
and that “[w]ith few exception, the issues in tbése are readily resolvable based on precedent.”).

1



PUBLIC VERSION
that have a direct connection to a liquefied ndtgaa (“LNG”) import facility, its sole source of
fuel.> There appears to be no precedent for Mystic's@sal that a customer using less than
100% of a FERC-regulated natural gas facility wauag for the full 100% of that servi€eThis
proceeding also marks the first instance in whieh@ommission is asked to approve a cost-of-
service agreement to address fuel security concérne Agreement itself differs materially
from thepro formaand includes a complex interplay with a separatd Bupply Agreement
(“FSA") between Mystic and its corporate affiliatépnstellation LNG. The Agreement further
seeks a two-year recovery period for substantjitabexpenditure8,and it creates the first-of-
its kind protocol process to true-up expendituras ianplement challenge procedures for an
reliability-must-run (‘RMR”) agreemert.

There is no precedent for the speed of this prangedrhe accelerated timeframe that
has permeated this case began with Exelon Corpaisi‘Exelon”)'° and ISO-NE’s
negotiations of the Agreement. Far from the “esiemarms’-length negotiatioh”that Mystic
claims, the record demonstrates that the abbrelizgotiations between Exelon and ISO-NE

instead consisted of unequal bargaining pa\werplaceholder for a key contract provistdmo

> Mystic Initial Brief at 95 (citing Exh. MYS-0004t 5).
®  Tr. 872:20-873:7 (Schnitzer).

" See, e.gAgreement at Schedule 3, MYS-0080 at 51-53. T®& fthe Amended and Restated Fuel Supply
Agreement) is Exh. MYS-0016.

8 Initial Post-Hearing Brief of National Grid USMocket No. ER18-1639-000 (filed Nov. 2) (“NatiorGiid
Initial Brief”), at 4-11.

®  Schedule 3A, Exh. MYS-0052.

10 Mystic and Exelon Generation Company, LLC (“ExQare both subsidiaries of Exelon and are refetoed

collectively, herein, as “Exelon.”

1 Mystic Initial Brief at 178.

12 Exh. CT-076 at 1. Indeed, at the same timeitheds negotiating the Agreement with Exelon, ISB-N

[BEGIN CUI/PRIV]
[END
CUI/PRIV] Exh. NES-049 at 16.
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formal analysis of means to reduce consumer ¢d#lg, absence of any negotiations with
respect to revenue requiremettsnd the execution of the Agreement in under twaithm°
The Hearing Order’s compressed discovery and tingaschedule demanded that the hearing
take on the same rushed pace, requiring that @uengeconclude in a fraction of the time that
would be afforded to litigants under even a “simifileack 1 case’ Mystic’s recitation to
hundreds of discovery requests submitted and thestnds of pages of transcripts and
documents that traded hanti#lustrates the significant burden on intervenmrseview, analyze,
and react to volumes of information within a coasted time period. Such a compressed
schedule favored Exelon as the entity with the nmdetmation.

The cost implications of this proceeding are equatraordinary. Mystic asks the
Commission to accept almost $575 million in costssed through to consumers to keep the

Mystic Units running for two yearS,without limits to escalating costs or mechanisms t

13 Ethier Answering Testimony, Exh. 1ISO-001 at 33;&xh. NES-003 at 1.

14 Exh. NES-003 at 1 (“ISO-NE did not perform a fairanalysis of the means to reduce costs of theit/ig®st
of Service Agreement to consumers. ISO-NE has takquosition on the components of the agreement tha
address Exelon’s revenue requirements and exptttedspect of the agreement to be resolved in this
proceeding.”).

5 1d.; see alsdnitial Brief of ISO New England Inc. (“ISO-NE ltial Brief’) at 3 (“the ISO’s execution of the
Mystic Agreement expressly does not extend to Migsproposed cost of service for Mystic 8 & 9”)¢faote
omitted).

16 SeeExh. MYS-0080 at 5 (listing May 15, 2018 executitate) andConstellation Mystic Power, LLC
Transmittal Letter, Docket No. ER18-1639-000, W12y 16, 2018) (“Transmittal Letter”) (stating thigiystic
submitted its de-list bid for the Mystic Units orah¢h 23, 2018, after which ISO-NE determined theyaw
needed for reliability and initiated discussionwixelon regarding cost-of-service treatment).

17" SeeConstellation Mystic Power, LLMocket No. 18-1639-000, Request for ReconsidmmaiRequest for
Tariff Waiver to Extend Deadlines, and Requestgpedited Consideration and Shortened Answer Pefiod
the New England States Committee on Electricityg A, 2018) at 5-Gvailable athttp://nescoe.com/wp-
content/uploads/2018/08/MysticReconsiderReq_9Au83®ff (pending before the CommissioiBee also
Initial Brief of the Connecticut Public Utilitiesdgulatory Authority, the Connecticut DepartmenEakrgy
and Environmental Protection, and the Connectidfit®©of Consumer Counsel (“CT Parties Initial Bf)eat 6
(stating that the Hearing Order requires “intervsrand the Presiding Judge to undertake an extraoilg
expedited hearing process, completing in roughty &wd one-half months what would normally take argne
from 8-10 months.”) (footnote omitted).

18 Mystic Initial Brief at 3.

1 1d. at 11-12 (citing Exh. MYS-0050).
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discipline spending while passing on unknown fuadivéry risks to consumers. Other
intervenors have pointed to the potential matenal adverse effects that Mystic’s proposal
could have on New England’s competitive electricityrkets and the gas markt.

The Commission should see through Mystic’s attetmpinderplay the novelty of its
proposal and this proceeding. The unique postlti@case, the substantial consumer costs at
issue, and the market implications involved demaheightened need for scrutiny,
transparency, and cost discipline in connectiomh wie Agreement. ISO-NE’s determination
that the Mystic Units are needed for fuel secustgyot, as the Commission has found, a blank
check for Exelon to spend consumer dollars sulgelstto a true-up process that Exelon
designed unilaterallf* Unlike an agreement that has been negotiatecttiep with equal
bargaining powef? here, the Commission must act to protect consufremsthe unjust and
unreasonable rate that Exelon seeks to imposeghran untested Agreement negotiated by
parties with unequal bargaining power and withautstimer interests represented.

Similarly, the Commission should reject Exelon®ds to tie the Commission’s
statutory responsibilities to Exelon’s revenue dedsa The purpose of this proceeding is not “to

determine a cost of service rate that will enabé[Mystic Units] to continue operating, despite

20 gee generallynitial Brief of NextEra Energy Resources, LLC dfidstLight Power Resources, Inc. (“NextEra

& FirstLight Initial Brief”); Initial Brief of the Eastern New England Consumer-Owned Systems (“ENECOS
Initial Brief”) at 60-64.

2L SeeHearing Order at P 11 (setting the Agreement &aring and finding that it “has not been shownequst
and reasonable and may be unjust, unreasonablelyutidcriminatory or preferential, or otherwise
unlawful.”); see alsad. at PP 19, 34, 42.

22 See Morgan Stanley v. Public Utility Dist. No554 US 527, 545 (2008) (discussiMgbile-Sierradoctrine
and explaining thaEPC v.Sierra Pacific Power C9.350 U.S. 348 (1956) “was grounded in the commusse
notion that ‘[ijn wholesale markets, the party aiag the rate and the party charged [are] oftemistisated
businesses enjoying presumptively equal bargaipaveer, who could be expected to negotiate a ‘jodt a
reasonable’ rate as between the two of them.'In@iVerizon Communications Inc. v. FC&35 U.S. 467, 479
(2002))).

4
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the failure of the market to retain thefi."That's a Mystic business decision, as it ha®dtat

this proceeding and repeatad nauseunin its brief?* The Commission’s obligation, of course,
is to determine whether the Agreement is just @adaonable. As NESCOE has stated, Mystic’s
retirement threats “cannot supplant the Commissiobligation to ensure that the rates under
the Agreement are just and reasonable.”

Mystic has failed to meet its burden to demonstifade the Agreement is just and
reasonable. It cannot overcome a record that Ieaeane-sided deal, rife with the potential for
market power abuses, excessive consumer costgarfticient oversight. The Commission
should reject the Agreement as it stands and dondicceptance on the modifications set forth
in the NESCOE Initial Brief.

Il. ARGUMENT

A. The Record Evidence Fails to Support the Justnessd Reasonableness of
Mystic’'s Requested Rate Base for Mystic 8 & 9.

Mystic seeks special treatment from the Commissiaetting the rate base for Mystic 8
& 9. While it claims that others propose a “mixdamatch approact:* Mystic provides shifting
rationales for its proposal. It alternates betweefending accounting rules used for market-
based units, arguing that impairment does not apptpst-of-service resources, and its standard
fall-back threat to retire if its revenue demandsrot met’

The Commission can cut through this winding rhetbsi adopting the simple approach

set forth in the NESCOE Initial Brief: requiring Myc to value the assets as conditions exist

% Mystic Initial Brief at 15.

24 geelr. 665:23 — 666:11 (Berg); Exh. MYS-0025 at 3%-Mystic Initial Brief at 5, 32, 33-34, 115, 180.
% NESCOE Initial Brief at 10%ee also idat 3.

% Mystic Initial Brief at 15, 37.

27 1d. at 4-5, 14-15, 21-25, 31-34.
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today?® Mystic is, of course, resistant to this approalth.arguments amount to a smoke
screen. Mystic skirts the central question ofdppropriate rate base for Mystic 8 & 9 by
pivoting back to Exelon’s use of a grouping metHodyp to assess impairmerits.Mystic never
explains why it is reasonable to group assetsisnddise, where Mystic is seeking cost-of-service
regulation solely for Mystic 8 & 9. Instead, ites to an excerpt from a Deloitte report that a
NESCOE witness, Nancy Heller Hughes, sponsoredgpat her testimony on impairment in
the context of the Everett Marine Terminal (“Evéter “EMT”). *° But that report does not
prescribe whether impairments should be evaluateti® basis of an individual asset or as a
group. Rather, as Ms. Hughes noted (and Mystilayspn its Initial Brief): “The company has
a decision to make, at what level are they doimgitfpairment test? Are they doing it on an
individual unit or on a group of assef.”Exelon’s company decision on impairment is doubly
guestionable: first, it grouped assets when thik ttaw/s of only two resources were at issue and,
second, it assumed a long-term market “fix” thas waknown and had neither been filed with
nor approved by the Commissiéh.

Mystic’s other claims regarding NESCOE's approaette similarly a distraction.
Mystic notes that NESCOE witness Jeffrey W. Berdther than Ms. Hughes, recommended to
the Commission that Mystic perform a stand-aloneaimment analysid’ This provides no

probative value to the Commission. Mystic conspialy omits Mr. Bentz’s significant industry

%8 NESCOE Initial Brief at 9-15.

29 Mystic Initial Brief at 38-40.

39 1d. at 38-39.

31 Tr. 1756:7-9 (Hughes); Mystic Initial Brief at 39
%2 NESCOE Initial Brief at 13.

33 Mystic Initial Brief at 38-40.

3 Seeidat 38.
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experience, including in accountifiy.Mystic also claims that Mr. Bentz “did not disagt with
an Exelon response to a data request discussindgheimpairment analysis assumed a long-
term market solution for fuel security and thatdek not opine on the coordination of operations
among Exelon’s assel$.Mr. Bentz’s testimony necessarily encompassel bbthese issues:
his recommendation for a stand-alone impairmergssssent is specifically in response to
Mystic’s claim that its assessment, which both gexliassets and assumed a non-existent market
fix, represented an appropriate valuation of thestidyUnits>’ Moreover, contrary to Mystic’s
speculation about Mr. Bentz’s objecti¥ehe sought only to ensure, consistent with the
Commission’s statutory responsibilities, that tiee¢ plant is being valued appropriatélyHe
did not prejudge or assume what adjustment woulshdge. His request was solely for
additional information to allow the Commission wjwadicate the appropriate rate.

The Commission should not approve the Agreemertowit a stand-alone impairment
assessment for the Mystic Units. It should, acogg, disallow the equity return on Mystic’s
requested rate base in the absence of this analygian appropriate adjustment of the net plant
value.

In fact, as discussed in the NESCOE Initial Brie§ Commission’s determination on

impairment has implications for Mystic’s proposedamulated depreciation valée.Mystic

35 Exh. NES-001 at 3; Exh. NES-0009.
% Mystic Initial Brief at 40.

37 Bentz Answering Testimony, Exh. NES-001 at 29-30.

% Mystic Initial Brief at 40 (“it is obvious thahe only reason that Mr. Bentz wants an asset-layghirment

analysis is in hopes that such a departure fromahGAAP rules will create the very ‘Catch 22’ sition
described above.”).

%9 Bentz Answering Testimony, Exh. NES-001 at $2e alsad. at 30 (describing purpose of impairment
assessment).
0 Id. at 32.

41 NESCOE Initial Brief at 16.
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cannot claim that an impairment charge is unnecg$s&ause cost-of-service treatment should
be afforded while ignoring the assets’ accumulakepgreciation reserves. NESCOE disagrees
with Mystic’s contention that Mystic 8 & 9’s depiiation expense is uncontested in this
proceeding® Mystic itself makes this an issue in refusingitwlertake a stand-alone
impairment assessment and adjust the plant vaesesdingly. Mystic should not be allowed to
fashion the regulatory treatment of its choosingeoleon what works best for its shareholders at
a given moment in time and earn a regulated rainder the cover of grouped assets while those
grouped assets receive an unregulated return. IétimuCommission agree with Mystic that an
impairment charge is not necessary because the anaitto be considered cost-of-service for
accounting purposes, it must require Mystic to aotdor depreciation of Mystic 8 & 9 over
their entire useful lives.

The Commission should also continue to give welghhe recommendation of NESCOE
witness Constance T. Cannady regarding the cegbitadture Mystic applies to its return-on-
equity (“ROE”) analysis. As an initial matter, Migss defense of thetatus qudboils down to
claims that Ms. Cannady’s recommended use of alddexerage capital structure requires too
much complexity and is therefore contrary to Consinis precedert. This entire agreement is
rife with complexity. The Commission should noptalate to Exelon’s request that the
Commission reject certain recommendations on thargts of complexity when Exelon asks the
Commission to approve myriad proposals involvirsgotvn, more complicated preferences.

Additionally, the cases that Mystic relies on teadedit Ms. Cannady’s recommendation
do not establish the bright-line rule that Mystiggests they do. Mystic refers to the

Commission’s statement in an ord#fliams Nat. Gas Co80 FERC { 61,158 at 61,682 (1997),

42 Mystic Initial Brief at n. 2.

43 |d. at 93.
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that it was not persuaded to apply a double lewegagpproach in that case. As Mystic notes,
the Commission stated that its “policy is to use ¢hpital structure of the pipeline subsidiary
when the pipelinés responsible for its own financing and issue®it& debt'** Ms. Cannady
testified that ExGedoes noissue stock, a fact that Exelon’s witness recaghin his ROE
analysis “by using Exelon Corporation stock infotima when comparing Exelon with other
selected utilities*®

The Commission’s discussion of double leveraginthésecond case Mystic refers to,
Conn. Yankee Atomic Power Cb0 FERC 1 63,018 (1980), reflected a view ofgtetical
complexity of “the tracing of capital from a sulisiy to a number of parent corporatiohf *°
Once again, this case is dissimilar to the corgostiucture at issue in this proceeding which, as
Ms. Cannady points out, requires the use of only parent’scapital structure, the “tracing” of
which is hardly compleX’

In the third case that Mystic citedountain Fuel Res., Inc16 FERC 1 61,040 (1981),
the Commission was persuaded that the Utah Pubiidc® Commission, which exercised

jurisdiction over much of the business of the conypat issue, had acted to “eliminate[] the

4 Mystic Initial Brief at 93 (quotingVilliams Nat. Gas Cp80 FERC 1 61,158 (1997) (emphasis supplied)er
on reh'g 86 FERC 9 61,232 at 61,858-59 (1999)).

5 Cannady Answering Testimony, Exh. NES-010, at243. Furthermore, as the Court of Appeals fer th
District of Columbia Circuit recounted, the Comniissheld in a “chronologically connected cas&anscon.
Gas Pipe Line CorpOpinion No. 414-A, 84 FERC 1 61,084 at 61,413@)9that there were exceptions to its
policy. Missouri Pub. Serv. Comm’'n v. FERZ15 F.3d 1, 4 (D.C. Cir. 2000).

6 Conn. Yankee Atomic Power Cb0 FERC 1 63,018 at 65,098 (1980) (emphasis ma)pl
47 Cannady Answering Testimony, Exh. NES-010, aP24Exh. NES-013 at 3.

9
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incentive to engage in ‘double leveraging['{”There is no similar regulatory action in this
matter that prevents the use of an inflated eqasition in the ROE analysfS.

While the cases Mystic relies on are inapposite, Gésnady illustrates in her testimony
how her approach would be straightforward with eespothis case breaking down the
debt/equity percentages based on the actual 2@ifalkstructure for ExGen and Exeldh.
Tellingly, Mystic offers no alternative approachaddressing Ms. Cannady’s concern about the
mismatch in Mystic’s ROE analysis or her altermnat@pproach involving the use of Exelon’s
capital structure based on 2018 informatibrBy contrast, the Connecticut Parties and FERC
Trial Staff provide substantial support to Ms. Cauiyis positior?

B. Mystic Cannot Rehabilitate a Record that Demonstrags its Proposed Rate
Base for the EMT Is Unjust and Unreasonable.

The Mystic Initial Brief confirms the scant evidenblystic has offered to establish the
justness and reasonableness of its proposed $6@mplant value for the EMT. Mystic
reiterates that its proposed value is based on EN&Ir value “as determined by tfR@EGIN

cul/PrIV-HC] |GGG E/\D CUI/PRIV-HC] *® However,

the record evidence overwhelmingly demonstratetsthimis a fiction.

8 Mountain Fuel Res., Inc16 FERC { 61,040 at 61,071 (1988eeMountain Fuel Res., Inc13 FERC
63,056 at 65,328 (1980) (presiding Administratie.Judge finding that the Utah Public Service
Commission’s action prevented any windfall profiteough double leveraging).

9 Cannady Answering Testimony, Exh. NES-010, aB&2(“To request a return on equity that is based o

Exelon Corporation’s financial risk and apply tiREE to an equity position that is over 41% gretian
Exelon Corporation’s is unreasonable and shouldeatpproved.”).

0 Cannady Answering Testimony, Exh. NES-010, at 74+ 25:1-8.

51 See NESCOE Initial Brief at 21-23.

2 SeeCT Parties Initial Brief at 66-69 (demonstratihgtt Commission policy requires that Exelon’s eqéyo

be imputed to Mystic and that ExGen'’s capital streescannot be imputed to Mystic because it faald pf the
Commission’s three-part test manscon. Gas Pipeline Corpinion No. 414, 80 FERC 1 61,157 (1997),
Opinion No. 414-A, 84 FERC 1 61,084, Opinion No4-B, 85 FERC 1 61,323 (1998)); Initial Brief of the
Commission Trial Staff (“Staff Initial Brief”) at852 (explaining why Exelon’s capital structura@imore
appropriate proxy to use for Mystic than is ExGgn’s

> Mystic Initial Brief at 98.
10
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Mystic omits the key details. In sum:

[BEGIN CUI/PRIV-HC]

Il

[END CUI/PRIV-HC]

Despite this evidence showing that ExgBEGIN CUI/PRIV-HC] | EGING

(o

*  SeeExh. NES-023 at 7-8.
® |d. The ARGA is appended to Mr. Schnitzer’s RebuFestimony as Exhibit MYS-0054.
® Exh. ENC-0087 at 3.

7 Exh. ENC-0083 at BEGIN CUI/PRIV-HC]
[END CUI/PRIV-HC]

(42

o

(&)

(o2

8 Exh. ENC-0085 at 3-4.
°®  Mystic Initial Brief at 100.

(42

11
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4
- |
I (=D CUI/PRIV-HC]

The weight of record evidence in this proceedilegrty contravenes Mystic’s claims
related to the fair value rate base for EMT. Tleen@ission need not puzzle through Mystic’s
explanation. “In the law, as in life, the simplegplanation is sometimes the best onegan
Syndications and Trading Ass’'n v. Sec. and Exch&@wgem’n, et a].818 F.3d 716, 718 (D.C.
Cir. 2016). Mystic has not met its burden of destoating the justness and reasonableness of a
$60 million rate base value for EMT, and the Consiois should reject its proposal. In fact,
Mystic has not justified a rate base for EMT gre#tan zero dollars.

Mystic’s alternative rationale for EMT's rate basdue is unavailing. Mystic fails to

support its claim that ti8EGIN CUI/PRIV-HC] IS
I (=\D CUI/PRIV-HC] It does not meet the

Commission’s two-prong “substantial benefits” testlerSeaway Crude Pipeline Co., LLC
Opinion No. 546, 154 FERC 1 61,070 (201&dawa}) for the reasons set forth in the
NESCOE Initial Brief’?

Regarding the first prong of ttf&eawayest, Mystic challenges Ms. Hughes’ claim that

[BEGIN cuiPriv-HC] I

0 |d. at 101 (quoting Tr. 381:13-21 (Heintz)).

® Theissueis not whethBBEGIN CUI/PRIV-HC] [

[END

CUI/PRIV-HC]
62 NESCOE Initial Brief at 30-33.
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4
|
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|
|
"
-
.|
- ____plia\
CUI/PRIV-HC] Establishing “substantial benefits” is a “heavydmm” to meet under
Commission precedent, as other intervenors faiad it requires a showing of benefits that is
“tangible and non-speculative and must be quabt#iin monetary terms’® Mystic has not

met this burden.

8 Mystic Initial Brief at 105 (quoting Exh. NES-02t 10-11).
% Id. at 105-107.
 Jnitial Brief of the Attorney General of Massasetts (“Massachusetts AG Initial Brief’) at 29-3@e

ENECOS Initial Brief at 56BEGIN cUI/PRIV-HC] |G
.
I
I
[END CUI/PRIV-HC]
8 Mystic Initial Brief at 107; Exh. NES-021 at 1287

7 Mystic Initial Brief at 108.

8 Tr. 330:2-6 (Heintz).

% Massachusetts AG Initial Brief at 30; ENECOSi#tiBrief at 57[BEGIN CUI/PRIV-HC] [ I

[END CUI/PRIV-HC] ; Initial Brief of the Environmental
Defense Fund at 10-11.

0 Seawayat P 99 (quotindl. Natural Gas Co 35 FERC { 61,114, at 61,236 (1986) (citWig-Louisiana Gas
Co, 7 FERC 1 61,316, at 61,684 (1979))).

13
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Finally, the Commission should disregard Mystidtempt to shift its burden of showing
that the transaction waBEGIN CUI/PRIV-HC] | NNEEI® [END CUI/PRIV-HC]

In any case, as discussed above, the record eedemcwhelmingly demonstrates that the

(BEGIN cuiPrIv-HC] I
I
I (END CUI/PRIV-

HC]

C. NESCOE’s Proposed Approach to Allocating EMT Costds Consistent with
the Hearing Order and Mitigates Concerns Regardingviarket Power, LNG
Avalilability, and Oversight.

After analyzing Mystic’s proposal, NESCOE witneasmé&s F. Wilson concluded that it

provided insufficient incentives for efficient op#éions and, therefore, risked imposing excessive

costs on consumef§. Mr. Wilson sought to correct those aspects ofinangement that are
“fundamentally flawed* by recommending a “more straightforward, efficiant
understandable contractual relationship” betweens@dlation LNG (the seller of LNG) and
Mystic (the buyer of LNG)J* A key feature of Mr. Wilson’s proposed structige limitation
that EMT pass on no more than 39.16% of its casMytstic—i.e., the ratio of Everett’s
maximum daily send out to Mystic of 280,000 MMBtaydo its FERC-certificated capacity of

715,000 MMBtu/day> Mr. Wilson’s approach is summarized in the NESQ6igal Brief.”®

" SeeMystic Initial Brief at 109.

2 SeeWilson Answering Testimony, Exh. NES-028 at 6-7.
® Id. at6:11.

™ 1d. at 26:18.

S At the hearing, ISO-NE witness Levitan confirniki vaporization send-out from EMT to Mystic arttier

facilities. Tr. 1177:1-14. Wilson Answering Tastiny, Exh. NES-028, at 26:21-273&e id at 36:1-2; Exh.
CT-064 (FERC-certificated capacity of EMT is 715)(aMBTU/day).

6 NESCOE Initial Brief at 38-46.
14
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Mystic challenges Mr. Wilson’s recommendations ag pf a broad effort to discredit
any proposals that stray from the Agreement’s regesharing incentive. At the outset,
Mystic makes two characterizations that are flattpng and need correction. First, Mystic
asserts that the Hearing Order approved the Agregsnmevenue sharing incentive mechanism
and that other incentive structures are beyongc¢hee of this proceedif§. The Hearing Order
contains no such restriction, nor did it approve Algreement’s proposed mechanism. In fact,
the Commission was clear that Mystic may not beitied to recover all costs that it claims in
connection with [EMT]” and that recovery for suatefrelated costs depends on whether they
are just and reasonabfe.Far from being beyond scope, the Commission fipatty directed
“participants to address at hearing the justneds@amsonableness of the Fuel Supply Chafge.”
Regarding the Agreement’s third-party sales ineentihe Commission did not “prohibit Mystic
from retaining a percentage of the margin” andadeé hearing participants “to address . . . the
appropriateamount of the margin on third-party sales to baimed by Mystic.®* Indeed, the
Commission expressed concern that Mystic’s propwaal“excessive® The Commission thus
did not foreclose consideration of fixed-cost pregde such as the approach Mr. Wilson
recommends and, to the contrary, mandated thatubeSupply Charge be addressed at the

hearing®® At the same time, the Hearing Order suggestediieaCommission maryot approve

" See, e.gMystic Initial Brief at 8-9, 114, 118-124.
8 Mystic Initial Brief at 8, 120, 122.
" Hearing Order at P 37.

8 d.
8 |d. at P 38 (emphasis supplied).
8 d.

8 As other intervenors underscored, the Commissiprécedent on cost causation further supportsaitoeed

approach to cost assignment that Mr. Wilson reconteé. See, e.g.Massachusetts AG Initial Brief at 32
(“Mystic’s proposal violates the cost causatiompiple, ‘one of the bedrocks of cost allocation eatg design
principles’ which requires that customers ‘shoutdcharged rates that fairly track the costs forciiihey are

15
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the Agreement’s revenue sharing approach andttingéor hearing the appropriate amount of

the incentive, did not rule out the possibilitytthi@e appropriate level is zercg., that there may

be no need for that incentive given alternativerapphes to the Fuel Supply Charge.

Second, Mystic misstates Mr. Wilson’s “prevailingncern” as the market impacts of

EMT’s operationd* Mr. Wilson concisely summarized his primary camcas part of his

testimony, which focuses squarely on both achiegmagter efficiencies and safeguarding

consumers against unnecessary costs:

The FSA is fundamentally flawed. Mystic is essdlytiproposing,
through the proposed FSA, to treat EMT as nothiongenthan a
dedicated fuel delivery system for Mystic 8&9. Natstanding
EMT's long history of serving other customers, B®A would
pass all of EMT’s costs through to Mystic, and pdevno
incentive and no requirement for Constellation Li¢éGnake
short-term merchant sales to other customers ¢faydr term
sales, there is a rather questionable “Seller’sntige”, which was
added at ISONE’s request).

Operating EMT efficiently and realizing its full kee is a complex
task; customers desire firm and flexible supplyjlevthe relatively
small storage capacity requires careful manageofedeliveries
and tank levels. The FSA essentially proposesGbastellation
LNG will not bother with this, and will simply pasdl EMT costs
through to Mystic and to customers through the Bgnent].

| recommend that this flawed approach to Mystiasl supply be
rejected, and a simpler, more straightforward daddard
approach to the fuel supply relationship be esthbti.f’]

In addition to addressing the potential for in@éncies and excessive costs, by limiting

the recovery of EMT’s costs to a fixed percentade,Wilson’s recommended approach helps

to address concerns that ISO-NE and intervenassedan this proceeding. These concerns

84

85

responsible.”) (quotingidwest Indep. Sys. Operator, Int16 FERC § 63,030 at P 227 (2006); &adElec.
Co. v. FERC11 F.3d 207, 211 (D.C. Cir. 1993)).

Mystic Initial Brief at 112.
Wilson Answering Testimony, Exh. NES-028, at 6201 7:1-5.

16
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range from ensuring that LNG is available to ladiatribution companies and electric
generator§® the potential for adverse market impdattand the need for audit. Mystic does
not explain how its fuel supply arrangement willanagfully address this range of critical
issues.

Mystic and its witness Michael M. Schnitzer likeifail to identify any Commission
precedent for assigning 100 percent of a facilitgsts to a single customer that uses less than
100 percent of the facility’s servi€&. Mystic attempts to normalize its unprecedentqut@ach
by citing to a line of RMR casé8. None of these cases are analogous. They invad/slystic
notes, “traditional” RMR arrangements. Those ayeaments did not seek to impose on
ratepayers the full costs of a fuel supplier—owhgdn affiliate—that also serves other
customers. Nor could they under the Commissiamg-standing cost causation precedent,
where “the rates charged for electricity shouldeetfthe costs of providing i* As the United
States Court of Appeals for the District of ColumKliircuit recently observed, the Commission
and the courts have applied this principle for desarequiring that the “burden is matched

with benefit,” so that FERC ‘generally may not dengut a party for the full cost of a project, or

8 |SO-NE Initial Brief at 4see alsad. at 9-10.

87 NextEra & FirstLight Initial Brief at 9-24; Iniil Post-Hearing Brief of Repsol Energy North Amariorp. at
11-12, 16-17.

8 CT Parties Initial Brief at n. 4 (stating thiaeir expert witness “explains that auditing of Etemay be
unnecessary if an appropriate portion of its cogiiee allocated to third-party sales and not rec@mnder the
proposed” Agreement)SeeNESCOE Initial Brief at 77 (“NESCOE’s recommendeeliability Charge
approach . . . is driven in part by NESCOE'’s con@dyout actions such as scheduling LNG cargoes and
managing third-party fuel sales, which have sigatfit consumer cost implications. . . . the RdiigiiCharge
model mitigates the need for oversight over the BMcause it provides Exelon with the incentive tmage
that facility as efficiently as possible.”).

8 Tr. 872:20-873:7 (Schnitzer) (stating that hariaware of any situation involving a FERC-regulatatural gas
facility where a customer that is using less th@@% of that facility’s service would pay for thdlfli00% of
that service).

% Mystic Initial Brief at 141-142.
% Old Dominion Elec. Coop. v. FER898 F.3d 1254, 1255 (D.C. Cir. 2018).
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even most of it, when the benefits of the projeetdiffuse.”? If the Commission accepts
Mystic’s proposal, it must explain why it deparfenim its past practice, and courts will closely
scrutinize the Commission’s change in course.
In contrast to Mr. Wilson’s detailed support fos lproposal, Mystic is unable to provide
even baseline support to justify a 50 percent sgdevel. At the hearing, witnesses for the

counterparties to the Agreement both acknowledgefBEGIN CUI/PRIV-HC] | I

|
.|
™ (= \D CUI/PRIV-HC] In response to a similar

guestion about analysis supporting the percenfagesthier responded: “I’'ve been hoping for
this whole proceeding, that somebody would progioleme analysis that would shed some light
on that, and so far, we are left wanting, unfortalya’®® Dr. Ethier’'s answer is consistent with
his earlier response to a NESCOE data requestithd50-50 margin split was agreed to largely
as a placeholder[.J® Most recently, ISO-NEeiterated that the 50 percent sharing incentivedco
be adjusted, stating that it “recognizes that tben@ission could reasonably decide on a different

97

margin split.”" The record is devoid of evidence to support a 50qm¢ sharing level. This is

dispositive, and the Commission must reject Mystproposal.

%2 |d. (quotingBNP Paribas Energy Trading GP v. FERTA3 F.3d 264, 268 (D.C. Cir. 2014)).

% New England Power Generators Ass'n, Inc. v. FEB&L F.3d 202, 211 (D.C. Cir. 2018). For the oeas
explained in the NESCOE Initial Brief, FERC Trigh#'s recommended 91% allocation likewise runstcamy
to Commission precedent on cost causation: Stafbves only those costs related to liquid delivefies
truck sales but would continue to allocate costh&oMystic Units related to other merchant revestoeams.
NESCOE Initial Brief at 41seeStaff Initial Brief at 76-77.

°  Tr. 846:6-11 (Schnitzer).
% Tr. 1042: 2-9 (Ethier).

% Exh. NES-038 at 1.

9 ISO-NE Initial Brief at 13.
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D. The Commission Should Accept ISO-NE’s Proposed Mofication to Ensure
that Consumers Receive the Benefits from PositiveeFformance Payments.

The ISO-NE Initial Brief identifies a material ernm the Agreement. It states that, after
further review, ISO-NE “has determined that the My#sgreement’s crediting provisions in
Section 4.4 and Schedule 3 do not properly acclmurthe over- and underperformance credits
and charges in the manner expressly intended lypéinties to the Agreemetit.Instead, “the
version of the Mystic Agreement filed with the Comsion does not properly cancel out the
under- and overperformance charges and cretiit$SO-NE proposes changes to the Agreement
that “will have the intended effect of ensuringttBaelon will receive the benefit only of
overperformance credits (i.e., positive Capacitsfdtenance Payments) to the extent those
credits offset underperformance charges (i.e., theg&apacity Performance PaymentSf”

These revisions are reflected in Attachment A efl®O-NE Initial Brief. With these changes in
place, “[a]ny remaining positive balance of ovefpenance credits will reduce the Annual
Fixed Revenue Requirement and, therefore, the ebdogthose responsible for the costs of the
Mystic Agreement***

NESCOE appreciates ISO-NE’s efforts to correctéhnisr. The NESCOE Initial Brief
identified concerns about the lack of clarity ard@xcess positive Capacity Performance and its
potential significant consumer cost implicatidfs.NESCOE supports ISO-NE’s proposed
modifications and urges the Commission to conditiop acceptance of the Agreement on

revisions that ensure these payments are crediedtb consumers.

% 1d. at 16.
% |d. at Attachment A, at 2.
100 14, at 17.

101 Id

102 NESCOE Initial Brief at 79.
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E. The Agreement’s Termination Provisions are Unjust ad Unreasonable.

NESCOE witness Mr. Bentz recommended two chang#dwsetédgreement’s termination
provisions to protect consumers in the event My8t& 9 do not provide the services for which
consumers are paying. ISO-NE asserts that thexe meed for these recommended
modifications and that the existing provisions suéficient’®® At the outset, the Commission
should discount any ISO-NE claim that the termeegotiated in the Agreement are sufficient to
guard against excessive consumer costs. ISO-NRlaedy stated that its negotiations with
Exelon did not extend to consumer economic interastl that it left these issues to litigants in
this proceeding and to the Commissih.

In opposing Mr. Bentz’'s changes, ISO-NE contends ttere is nothing unique about
Mystic vis-a-vis RMR units that warrants a heigletemvailability requirement:® That is not
what the record shows. This is the first RMR cacttin the nation driven by fuel security
concerns, and ISO-NE identified the Mystic Unitsasessary for reliability specifically
because of risks it identified during the winterntis°® Mr. Bentz’s recommended changes are
tied to these stated risks. They are based onddé for ISO-NE to have greater flexibility to
terminate the Agreement if the units are unavaglakhiring this winter stretch or over a sustained

period of time®’ Despite ISO-NE’s claim that the Agreement prosiitevith the ability to

103 |SO-NE Initial Brief at 20-22.

104 Exh. NES-003 at 1 (“ISO-NE did not perform a fairanalysis of the means to reduce costs of theit/ig®st
of Service Agreement to consumers. ISO-NE has takquosition on the components of the agreement tha
address Exelon’s revenue requirements and exptttedspect of the agreement to be resolved in this
proceeding.”)see alsdSO-NE Initial Brief at 3 “the 1ISO’s execution tfe Mystic Agreement expressly does
not extend to Mystic’s proposed cost of serviceMiystic 8 & 9.” (footnote omitted).

105 |SO-NE Initial Brief at 22.

196 14, at 2-3; Exh. NES-003 at 2 (ISO-NE explanation ttsatobjectives for the agreement were to ensag the
Mystic units would have the incentive to maintauffisient fuel on site to be available during tinefcritical
need in the winter months.”).

107 SeeNESCOE Initial Brief at 81-86.
20



PUBLIC VERSION

terminate if the Mystic Units are unavailable ogeshort time period® the fact remains that
under the Agreement as filed by Mystic, the Mystiats could be non-operational for almost an
entire winter month and 1SO-NE would be withoutoese under the Agreemeffit.

ISO-NE points to “the heightened financial penaltier Mystic’s failure to perform in
the winter months” as an additional reason why Bémtz’s modifications are unwarrant&d.
This does not, of course, explain why ISO-NE shawtihave an option to terminate the
Agreement if the performance incentives are insidfit in practice. To the extent the
performance incentives work as they are intend®@@;INE will not need to exercise its
termination rights. As NESCOE has underscoredermdrthese proposed changes alter ISO-
NE'’s ability to exercise its judgment in triggeritgrmination, which will depend on a specific
set of facts and conditio’§" On the other hand, the absence of sufficientitertion rights
places at risk ISO-NE’s ability to manage unexpecatages and to protect consumers who are
paying (substantial amounts) for a service thabisbeing provided.

Finally, ISO-NE asserts that “Mr. Bentz’s proposédnges would provide Exelon added
incentive to over-procure LNG to ensure it meets Bentz’s increased availability requirement,
at ratepayers’ expens&:® ISO-NE provides no analysis to support this claimany event, the

Commission can address the potential for Exelaywy-procure LNG by conditioning

198 |SO-NE Initial Brief at 21.
199 gedd. (linking the termination right to an outage oéagter than 25 days.).
10 4. at 22.

11 NESCOE Initial Brief at 83.

112 |SO-NE Initial Brief at 22.
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acceptance of the Agreement on Mr. Wilson’s appiaa&EMT costs™ and through the
enhanced oversight features NESCOE has previoisstyssed

F. The Design of Mystic’'s Proposed True-Up and Challage Process Is Flawed.

Mystic resists changes to its proposed Scheduleh@®would provide greater
transparency, accountability, and cost discipliftelt asks that the Commission keep intact a
process that it designed unilaterdity. The Commission should reject this request. It is
critically important to get these procedures righizen putting aside the substantial implications
in this case, the Commission will be setting neacpdent. Future generators seeking similar
RMR contracts will look first to the Commission’st@ns in this proceeding to model true-up
and challenge procedures. The Commission musinerhae transparency of the process and
place appropriate parameters around cost recolBSCOE respectfully asks the Commission
to condition any acceptance of the Agreement ontiglgslopting the changes set forth in
Attachment C of the NESCOE Initial Brief (“NESCOEW®sions”).

1. Mystic’s Proposal Provides Insufficient Transpareng.

The NESCOE Revisions were developed to improvesprarency and clarit}/.” Mystic
states that its proposal is modeled on the proesdine Commission approved in the context of
transmission formula ratellidwest Indep. Transmission Sys. Operator,,Ih89 FERC |
61,127 (2012) (“MISO Formula Rate Orderdyder on investigation143 FERC { 61,149

(2013),order on reh’'g 146 FERC { 61,209 (2014),der oncompliance 146 FERC { 61,212

113 gSee suprat 14-19 and NESCOE Initial Brief at 38-46.
114 NESCOE Initial Brief at 75-77.

115 gee, e.g.Mystic Initial Brief at 146-151, 156, 160-161.
116 1d. at 146, 154.

17 NESCOE Initial Brief at 56-57, 63-66. As the NESE Initial Brief explains, the NESCOE Revisions in
Attachment C are the same, or are consistent thighrecommendations of NESCOE witness Cannadyatkeat
reflected in Exh. NES-020.
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(2014),order on reh’g,150 FERC { 61,024 (2015 The MISO Formula Rate Order included
the Commission’s guiding principles regarding fotawate protocols:

The reason for including formula rate protocol$oirmula rates for

transmission service is to provide the partiesmqaguch rates

specific procedures for notice, review, and chajésnto the

transmission owner’s annual updates. Such fornat&protocols,

in order to fulfill this purpose, should afford apete transparency

to affected customers, state regulators or othierasted parties, as

well as provide mechanisms for resolving poterdtigputes; they
can be an important tool in ensuring just and nealste ratesf?]

More recently, the Commission underscored that fiitegrity and transparency of formula rates
are critically important to ensuring just and rezsue rates**°

Schedule 3A, as currently written, is at odds whis Commission precedent. Its lack of
clarity and transparency in several respects unidesrihe integrity of the procedures and
confidence that consumers will have in them. Mydbes not address many of the changes
NESCOE has recommended to enhance transparengplaimewhy it has rejected these
modifications. In other cases, although Mysticslmspond to the recommendations, its request
to be excused from mechanisms promising greatespeaency falls short given the high bar the
Commission has set for formula rate protocols. é&s@mple, Mystic’s sole response to
NESCOE's request for administrative filings closetime to the occurrence of capital
expenditure¥! is that it would be “an unnecessary administrapveden and expensé?

Essentially, Mystic states that consumers will ble & review these costs under the time

118 Mystic Initial Brief at 154-155.
119 MISO Formula Rate Order at P 10.

120 5eelSO New England Inc. Participating Transmission @wnAdministrative Committe@53 FERC 61,343
atP 5 (2015).

121 gee NESCOE Initial Brief at 56-57.
122 Mystic Initial Brief at 161.
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parameters Mystic has séf. Mystic fails to address the fact that there Wéla four-year lag
between a cost incurred in 2018 and the revievhatf ¢ost in Mystic’s informational filing in
2022'%* NESCOE is unaware of any comparable four-yeadevelag in formula rate protocols.
As explained in the NESCOE Initial Brief, consunmaerested parties and others must be given
the opportunity to monitor and observe changestia base as they occur, rather than potentially
years later as Mystic has proposét.

Mystic also rejects changes to true-up all comptmefirate bas&® While Mystic cites
to its interest in cost recovery certainfyrates must reflect actual prudently incurred ctfts
Mystic cannot artificially narrow the inputs thakaubject to the true-up mechanism.
Moreover, as explained in the NESCOE Initial Breetrue-up of all components of rate base is
consistent with the Hearing Ord®&r.

2. Schedule 3A Fails to Include Mechanisms to Discip®pending.

The NESCOE Revisions include mechanisms to contstl escalations, which are
currently unbounded under Mystic’s proposal. Thasehanisms, recommended by NESCOE-

witness Cannady, would disallow or cap certaingates of costs—cash working capital

123 1d. (“The intervenors will be given the opportunttyreview all capital expenditures incurred betw2eng

and the beginning of the term, ask discovery, anefall of the protections of the protocols atdppropriate
time.” Exh. No. MYS-0037 at 32-33.").

124 geeSchedule 3A, Exh. MYS-0051, at 4 (“At this timetmplant will be updated to include actual capital
expenditures and depreciation incurred betweenalgril 2018 and December 31, 2021.”).

125 NESCOE Initial Brief at 57.

126 Mystic Initial Brief at 154
127 Id

128 As Staff explains: “Absent a true-up of the grpsit and other inputs to the proposed formulaptats, the

rate may not be fully subject to transparent chgkeand review. Furthermore, truing up some coraptnbut
not all will yield an unreasonable result. . .bsent a true-up of all cost components that maghbaged
without a section 205 filing, Mystic ‘may recoveione than or may not recover all of its actual pnilje
incurred costs of providing [RMR] service, as th@n@nission found in the Hearing Order.” Staff laitBrief
at 17 (quoting Staff witness Miller).

129 NESCOE Initial Brief at 62.
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("CWC"), incentive pay, overtime labor expensed] anerall operations and maintenance
costst*® Mystic employs several techniques in an attempligscredit Ms. Cannady’s
recommendations, all of which miss their mark.

In one such ploy, Mystic suggests that Ms. Canraddferences to state public utility
commission (“PUC”) proceedings or statutes shoudtvide no probative value to the
Commission®* Mystic is wrong. Ms. Cannady never claimed #&UC proceeding or state
law had binding effect on the Commission. Hernmafees were illustrative of regulators’ and
other state officials’ determinations of reasonabis. Moreover, the absence of Commission
precedent with respect to this case should notit@ising: as discussed above, this proceeding
presents novel issues of first impression for tben@ission.

Mystic also criticizes Ms. Cannady’s citations tor@imission precedent? Regarding
CWC, Mystic states that the Commission has notirequead lag studies for electric utilities
and asserts that Ms. Cannady “erroneously” citeal¢ase involving a natural gas compatiy.
But Ms. Cannady acknowledged the absence of aldgacquirement®* Her recommendation
was based orthie special circumstances of this c458 Ms. Cannady explained these
circumstances, including that “[clompared to ad¢gbicost of service for electric operations,
Mystic’s request to expense all capital expendgdoe both Mystic 8&9 and EMT during the
[cost-of-service period] greatly enhances Mystaash flow . . . . This accelerated payment of

Mystic’s capital outlay absolutely should be coesetl when determining the need for a CWC

130 Sedid. at 60-62.

131 Mystic Initial Brief at 147-149.
132 1d. at 43-44, 147.

133 1d. at 43.

134 Tr. 1727:14-21 (Cannady).

135 Cannady Answering Testimony, Exh. NES-010, atB(&mphasis supplied).
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allowance.*®® The Commission is not constrained in disallow@\yC given the special
circumstances of this case and its statutory ofitigdo ensure just and reasonable rates.

Similarly, Mystic attempts to use Ms. Cannady'sitiin toNRG Energy, Inc. v. Entergy
Servs., Inc.126 FERC 1 61,053 (2009NRG)), to contest her recommendatitii. Mystic
omits key facts. IINRG the Commission permitted Entergy to recover aertecentive pay,
but, as discussed in the NESCOE Initial Brief, thpayments were shown to have a connection
to “quality” utility services provided “at reasorialrosts.**® A utility does not meet that
standard when bonus payments are made solely dra#he of financial performance for the
company.

Mystic additionally claims that Ms. Cannady’s recoended limitations are
“arbitrary.”**® Ms. Cannady sponsored seven exhibits, consisfiagmost 100 pages of
workpapers, data responses, and financial docun@stgpport her proposals. Indeed, Ms.
Cannady’s recommendations on CWC, overtime expeasesbonus pay were based on the
financial data that Mystic provided. The Commissshould afford no weight to Mystic’s
efforts to discredit Ms. Cannady’s testimony. Hosld set clear guidelines for Mystic regarding
cost discipline during the cost-of-service period.

G. NESCOE’s Clawback Approach Is a Just and Reasonabl8olution to the
Unique Circumstances Presented in this Case.

Mystic confirms that it continues to be willing &olopt a clawback mechanism in

connection with the Agreemet. However, its acceptance of a clawback provision i

1% 1d. at 8:7-11see id at 8-9.

137 Mystic Initial Brief at 147.

138 NESCOE Initial Brief at 61 (quotingRGat P 33).
139 Mystic Initial Brief at 147.

140 1d. at 161.
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conditioned on a carve-out if the Agreement is edéel or if the units reenter the market
because ISO-NE implements new market rtilé§he NESCOE Initial Brief discusses why the
Commission should reject these conditidfs.

Mystic further states that, in the absence of tliage possible eventualities,” it would be
appropriate to apply the clawback proposal that §88E-witness Bentz proposédf. Several
intervenors in this proceeding have also expresapgort for NESCOE'’s clawback propo$d,
and ISO-NE's perspective aligns with NESCOE's baegahapproacfi’® (Connecticut does not
support NESCOE's clawback proposal.)

The NESCOE Initial Brief describes how Mr. Bentegsommended clawback is tailored
to the circumstances of this case, consistent @ammission precedent, and more effectively
promotes consumer interests than other potentibaghes*® NESCOE respectfully requests
that the Commission condition any acceptance oAtireement on the adoption of NESCOE’s
clawback mechanism.

H. Additional Oversight Is Needed to Supplement ISO-NE Audit Rights.

ISO-NE underscores its audit rights under the Agiere™*’ 1ISO-NE expects that it will

exercise these rights “on a routine basis, througti@ term of the agreemenit? Mystic

141 1d. at 163.
142 NESCOE Initial Brief at 5-6, 72-75.
143 Mystic Initial Brief at 163-164.

144 |nitial Post-Hearing Brief of Eversource EnerBycket No. ER18-1639-000 (filed Nov. 2), at 8-9;tiNaal
Grid Initial Brief at 12; Initial Brief of Industal Energy Consumer Group, Docket No. ER18-1639{0@l
Nov. 2), at 13.

ISO-NE Initial Brief at 37 (“[Alny claw back prasion would need to balance the return to ratefgagecertain
costs recovered under the Mystic Agreement agaihsther the expected costs to be returned appach
exceed the expected value provided by Mystic (whirdm Mystic’s perspective, would be in the forfn o
market revenues) over a reasonable forecast hofffmnCommission should strike that balance cdsefid
ensure that it does not lean too heavily in onectlion or the other.”).

146 SeeNESCOE Initial Brief at 69-72.
147 1SO-NE Initial Brief at 37-40.

145
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similarly points to the tools at the disposal o®FSIE and the Internal Market Monitor, as well
as Schedule 3A, as providing sufficient oversightannection with the Agreemetit.

While NESCOE appreciates ISO-NE’s intent to mondlosely the Mystic Units and
EMT, as discussed in the NESCOE Initial Brief, thesradded value to the Commission and to
consumers in providing opportunities for states aters to assist in reviewing the
implementation of this complex, first-of-its-kindgfeement>® For the reasons set forth in the
NESCOE Initial Brief, NESCOE respectfully requetstat the Commission, at minimum,
provide meaningful opportunities for states ancepttonsumer-interested parties to review,
assess, and provide input on the operations and icosonnection with the Mystic Units and

EMT 1!

148 1d. at 40 (footnote omitted).

149 geeMystic Initial Brief at 169-170, 178.
150 NESCOE Initial Brief at 76.
151 1d. at 75-77.
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. CONCLUSION

NESCOE respectfully requests that the Commissimsider this Reply Brief, and, as
NESCOE requested in its Initial Brief, find thaetAgreement as proposed is unjust,
unreasonable and unduly discriminatory, and (Batichanges to the rates to be collected under
the Agreement to ensure that it is just and reddenéi) adopt NESCOE’s proposed approach
and modifications to the Fuel Supply Agreementi); &dopt the changes NESCOE recommends
to the true-up mechanism in Schedule 3A; (iv) diMdgstic to adopt a balanced clawback
mechanism as NESCOE proposes; (V) require changés tAgreement to enhance customer
protections and disallow certain costs that Mys&is not demonstrated to be just and reasonable;
and (vi) take other action as the Commission desgppsopriate to ensure that the rates, terms

and conditions of the Agreement are just and ressen
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Jason Marshal
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