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UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

Constellation Mystic Power, LLC ) Docket No. ER1839-000

INITIAL BRIEF OF THE
NEW ENGLAND STATES COMMITTEE ON ELECTRICITY

Pursuant to Rule 706 of the Rules of Practice andd@lure of the Federal Energy
Regulatory Commission (“FERC” or “Commissiort’Jhe Commission’s July 13, 2018 order in
the above captioned proceeding (“Hearing Ordeeid the Presiding Administrative Law
Judge’s (“Presiding Judge”) July 27, 2018 OrderBl&thing Procedural Schedule and Rules of
Procedure for Hearing (“Procedural Order”), the Nemgland States Committee on Electricity
("NESCOE") respectfully submits its initial brief.

STATEMENT OF THE CASE

The question before the Commission is whether tbpgsed cost-of-service agreement
(“Agreement”) submitted by Constellation Mystic PenwLLC (“Mystic”) is just and
reasonablé. That is—the Commission must determine if thesaterms and conditions of the
Agreement are just and reasonable. The Agreensdiied is not. It contains a number of
provisions that are favorable to Mystic and Exelemneration Company, LLC (“ExGerfand
that impose undue risks and excessive cost on ozersy while lacking transparency in certain

fundamental respects.

! 18 C.F.R. § 385.706.
2 Constellation Mystic Power, LLA64 FERC 61,022 at P 12 (2018).
% The Agreement has been submitted by Mystic as Ex5-0080.

*  Mystic and ExGen are both subsidiaries of Ex&@onporation (“Exelon”) and are referred to colleety,
herein, as Exelon.
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This outcome is not at all surprising. The coupdeties to the Agreement—Exelon and

ISO New England Inc. (ISO-NE” or the “ISO”")—did hwiew themselves as having an
obligation to protect customers. Exelon’s fidugiegsponsibility in negotiating the Agreement
was, of course, to its shareholderslystic witness William B. Berg asserts, mistakemhat
consumer interests had been previously addressedi$e Exelon negotiated the Agreement
with ISO-NE:

| believe that intervenors have lost sight of thet that the Mystic

Agreement, and the decisions about how to inceridesired

operations of Mystic and Everett, were made ongotigted basis,

with the active participation and agreement of ISB— the

IndependenBystem Operator — except as to the amount ofattiee r

to be charged. This contrasts with a typical [Faldeower Act

(“FPA")] Section 205 filing where the seller of FER

jurisdictional services submits its unilateral vieha just and

reasonable rate without the input, negotiation, @tichate

agreement from a not-for-profit, third-party withmendate to

protect reliability and the integrity of the mark&t

Mystic fundamentally ignores the fact that 1ISO-N&d“not perform a formal analysis of

the means to reduce costs of the . . . Agreemartrisumers” ISO-NE further states that it
“has taken no position on the components of theeagent that address Exelon’s revenue
requirements and expected this aspect of the agmtem be resolved in this proceedirig.”
Mystic also ignores the fact that there was no tiagon between Mystic and any

representatives of load or customers regardingates to be charged and risks passed onto

consumers under the Agreenteaind that ISO-NE acknowledgéBEGIN CUI/PRIV]

> Tr.665:15-18.

®  Berg Rebuttal, Exh. MYS-0025 at 2:6-14 (emphasiziginal).
" Exh.NES-003 at 1.

& .

°  Tr. 665:8-14 (Berg).
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I © (END CUI/PRIV] Mystic's view

is that the process of intervenors analyzing andmemending changes to the Agreement “totally
bypasses and gives no weight to the substantialamd take of the negotiation process that has
already occurred” and that it is not “appropriateeasonable’ Essentially, Mystic would like
intervenors to defer to the negotiations it hacdw&O-NE while ISO-NE, in those negotiations,
explicitly [BEGIN cUl/PRIV] I -'\D CUI/PRIV]

In arriving at an outcome that is just and reastma®eking deference to these negotiations is an
unfair and impossible ask. The Commission mustcnonhtenance this view of the process and
must not cater to Mystic’s threats that if it does$ get everything it wishes for its shareholders,

it will retire.*

The Commission’s statutory obligation is to endihigd the rates, terms, and conditions of
this Agreement are just and reasonable. NESCO&suige Commission to exercise this
statutory authority in a straightforward way, armd im a way that calls for guessing what it
might take to keep Mystic from announcing retiretr&fithe Mystic 8 and 9 units (“Mystic 8 &

9” or “Mystic Units”). Instead, as discussed be]dWESCOE respectfully asks the Commission
to direct changes to the Agreement to rebalanagatiation process that was flawed from its
outset and that left consumer economic intereslisggants in this proceeding and to the
Commission. It takes only a little digging beloetsurface to expose the rotted roots of the
negotiated terms.

Mystic proposes that consumers pay over $550 mitliokeep the Mystic Units running

for two years and exposes consumers to unknowmiagdantifiable management costs under

10 Exh. NES-049 at 13.
1 Berg Rebuttal, Exh. MYS-0025 at 2:22-24.
12 geeTr. 665:23 — 666:11 (Berg); Exh. MYS-0025 at 35-1

3
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the Amended and Restated Fuel Supply Agreemen®38 Mystic’s proposed charges are
excessive. As the record reflects, the Agreemdgtantially overstates the rate base for both
Mystic 8 & 9 as well as for the Everett Marine Tanal (“Everett” or “EMT”). The Mystic

Units have been participating in the ISO-NE whdlesaarkets for over 15 years and have had

every opportunity to earn revenues that are natdorby a cost-of-service structure. Despite

[BEGIN cuiPRrIv-HC] I
I =ND CUI/PRIV-HC] , Mystic now

refuses to apply a current impairment analysisi¢otvo units for which it seeks cost-of-service
rates. Customers should only pay a return on teainvestment value of the Mystic Units is
today, and NESCOE urges the Commission to reduceatk base of the Mystic Units
accordingly.

Mystic seems to contend that the purpose of the&ment is to enable it to recover costs
that it would incur specifically because of a dewigo keep the units running for two more
years™* Yet, the record shows that over half of the rexerequirement that Mystic seeks to
recover is not for costs it would expend in thetardfsservice periodi.e.,June 1, 2022 to May 31,
2024. The Commission should disregard Mystic'syétac characterizations and focus on the
nuts and bolts of what the value of the rate baiseday.

In an unusual gambit, Mystic seeks also to recthwerfull cost-of-service for the
liquefied natural gas (“LNG”) facility that its alfate, ExGen, recently acquired from Distrigas
of Massachusetts LLC ("DOMAC” or “Distrigas”). Haawver, the record demonstrates that the

rate base for Everett is significantly inflated dese Mystic has failed to justifBEGIN

3 The original Fuel Supply Agreement was includedEahibit MYS-0004; however, all references heaia to

the Amended and Restated Fuel Supply Agreementdedias Exhibit MYS-0016.

See, e.g Exh. MYS-0025 at 9:6-7 (“much of the rest of #maount of the rate will simply be recoupment of
expenses that we would not incur but for a decigiorontinue operating.”).

14

4
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curpPrIv-HC] I (=N D

CUI/PRIV-HC] .** Under both the Commission’s Uniform System of éwating (“USoA”)
rules and Generally Accepted Accounting Princigf€&AAP”), the impairments taken on the
Distrigas facility’s books should have been refel;tand the record demonstrates that the rate
base for Everett should be set at zero.

Making matters worse, Mystic disregards Commisgi@tedent when it fails to propose
a “clawback” mechanism to ensure that capital edperes and significant repairs that
consumers fund are returned if the facilities geelemain in the market beyond the two-year
cost-of-service term. Although Mystic suggestedsriMay 16 filing that it would be willing to
consider a “clawback” mechanism (“Mystic is willing. . provide a “clawback” process to
refund certain capital expenditures incurred duthegreliability term if the units remain in
service past the termination dat&®)f now seeks to drastically limit the circumstasicader
which it would consider refunding consumers’ mondy particular, Mystic would not agree to
refund customers’ money if ISO-NE were to develdprg-term fuel security solution and
Mystic were to reenter the markét.Of course, Mystic knows the Commission ordered-I$E
to develop a long-term fuel security solution anattiSO-NE is in the process of developing
new market rules. Mystic’s proposed limitation mgidnetical to the Commission’s anti-toggling
policies, and to what is fair to customeMystic wants to capture for its shareholders al th
benefits of pretending, for accounting purposes, tihe Mystic Units had operated under cost-

of-service rates from their inception, while ignagithe earnings opportunities its shareholders

15 SeeHeintz Supplemental Testimony, Exh. MYS-0020 46916.

6 Constellation Mystic Power, LLOransmittal Letter, Docket No. ER18-1639-0001@i{May 16, 2018)
(“Transmittal Letter”).

7 Exh. MYS-0053 at 38:4-6 (“The claw back provisiimould be triggered only in the circumstance whney
market fix is implemented or Mystic is ineligiblerffuel security revenues, but Mystic nonethelésste to
return to the market.”).
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had for a decade and a half when the resourcesmanehant plants. Then, if the market
reflects a more favorable environment at the enth@fAgreement term, Mystic wants to go
back to reaping the reward for shareholders tmag¢mrhant plant may provide, with no refund of
consumer dollars for improvements to its facilities Mystic twists and turns through
regulatory frameworks to maximize shareholder pgpfiatepayers necessarily come up on the
short end at each step. The Commission shouldtriys ploy.

Mystic’s contention that ISO-NE’s participationtime negotiation ensured fairness to
consumersgeesupra at p. 2) is contradicted by ISO-NE itséBO-NE understood its proposed
changes to itpro formacost-of-service agreeméehreferred to herein as thpro forma)
would have cost implications that it explicitly eefed to litigants? ISO-NE’s choice not to
concern itself with consumer cost considerationamsdhat a number of provisions to the
Agreement must now be changed to achieve a justeasnable outcome, not one that only
benefits Exelon shareholders. NESCOE urges then@ission to direct Mystic to modify the
Agreement as NESCOE describes below.

Moreover, as the record in the proceeding reflébese is and has been an information
mismatch. The information “black box” favors Mysts the party with the information.
Mystic’s proposal would extend this mismatch irtte tost-of-service period by establishing a
true-up process that hardwires a “transparencydagussed below and would not allow
customers the ability to review capital expendisup@ an ongoing basis. Rather, Mystic’s

process would require customers to review sevealsy worth of data all at once and in a short

8 The I1SOpro formacost-of-service agreement is found at ISO-NE FHRGSf No. 3, Market Rule 1, Section
[, Appendix 1.

19 Exh. NES-003 at 1 (“ISO-NE did not perform a fairanalysis of the means to reduce costs of theit/ig®st
of Service Agreement to consumers. ISO-NE has takquosition on the components of the agreement tha
address Exelon’s revenue requirements and exptttedspect of the agreement to be resolved in this
proceeding.”).
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period of time prior to the opportunity to challenguch costs. Furthermore, the challenge
process, while improved compared to Mystic’s inipieoposal, still contains roadblocks to
transparency and suffers from a lack of claritgame areas.

Additionally, Mystic’s true-up process should netd shield to recover certain costs that

are inappropriate for recovery. These includecttsts that Mystic is incurring to move the

auxiliary boiler from the Mystic 7 sitiBEGIN CUI/PRIV-HC] | GG
I = \D CUI/PRIV-HC] ; property tax costs

related to Mystic 7, some of which should be appately allocated to Mystic shareholders; and
costs of changing the designation of the Mystict&Jander the North American Electric
Reliability Corporation (“NERC”) standards to a med impact classification, when that
classification is not related to the cost-of-seevperiod and when ISO-NE has not designated
those units as necessary to avoid an “Adverse IRktlyalmpact” in the long-term planning
horizon or for any other reason.

The Commission must also ensure that there areingdahopportunities for states and
other consumer-interested parties to review, asaesgsprovide input on the operations and costs
in connection with the Mystic Units and EMT. Thgra&ement seeks to impose hundreds of
millions of dollars in costs on consumers, angxscution requires oversight commensurate
with the level of consumer risk and cost exposure.

Finally, but critically, the Commission must enstinat the terms and conditions of the
FSA are just and reasonable. Putting aside thstigneof whether the FSA itself is subject to
FERC's jurisdiction, costs under the FSA flow thgbuhe Agreement to customers and
therefore the Commission must ensure that suclyebare just and reasonable. As presented in

NESCOE's testimony, there are significant flawswite FSA structure, and the Commission
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should not find it just and reasonable to passasis through the Agreement. Under the FSA as
proposed, Exelon’s subsidiary would have no inaentdo manage EMT effectively, resulting in
excessive cost passed through to customers andtbaggional gas and electric markets.
NESCOE’s witness presented an alternative apprimattie FSA structure that has the following
advantages:

» It reflects a simpler and more common and sengildesupply contract structure,
focused only on the service to Mystic;

» It follows the common straight fixed variable raesign (demand charge,
commaodity charge), and uses other contract pravdsctmmmon in the industry;

» It leaves Constellation LNG, the marketer/operafdEverett, with the
opportunity and full incentive to profit from manag the Everett facility
effectively and providing valued services to otbestomers;

» It imposes the actual costs and risks associatedmanaging Everett (tank
management, cargo scheduling) on Constellation LiN& party in the best
position to manage these costs and risks;

» It affords Constellation LNG the needed flexibiltty use Mystic dispatch to
manage tank levels, while holding Constellation LBk&ountable for the actual
costs of such actions;

» It provides Constellation LNG the same incentiveadhieve fuel security, and
imposes appropriate consequences on ConstellaNGh for failing to achieve
fully reliable fuel supply; and

* It compensates Constellation LNG (in expectatiompugh the Reliability
Charge) for taking on the challenges of providiabable and flexible service,
and for the associated costs and risks.

Ultimately, this approach would result in more @#nt operation of the Everett facility
and lower costs imposed on customers through tleefgent, maintaining fuel security while

mitigating other stakeholders’ concerns of marlet@r and market interference.
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PROCEDURAL HISTORY

NESCOE adopts the Joint Statement of Procedurébitisubmitted by the parties to the
Presiding Judge on October 11, 2018.

ARGUMENT

THE RATE TO BE COLLECTED UNDER THE MYSTIC COST-OF-S ERVICE
AGREEMENT IS NOT JUST AND REASONABLE.

A. The Proposed Calculation of Non-Fuel Costs Is Notust and Reasonable.

1. The Proposed Annual Fixed Revenue Requirement (“AFR”) for
Mystic 8 & 9 Is Not Just and Reasonable.

a. The Proposed Rate Base for Mystic 8 & 9 Is Not Justnd
Reasonable.

The proposed rate base for Mystic 8 & 9 is not argl reasonable. Rather, for the
reasons discussed below, the proposed rate babtyfbic 8 & 9 is substantially overstated.
The Commission should reject Mystic’'s proposed batge for the Mystic Units.

I. The proposed gross and net plant values used in the

proposed AFRR for Mystic 8 & 9 are not just and
reasonable.

NESCOE's request to the Commission is based amg@es but important premise. The
Mystic Units must be valueidased on conditions as they exist tad&@onsumers should not be
forced to pay excessive rates to make up for Mgspiast investment decisions or decisions it
would make differently today with the benefit ohtsight, to harmonize complicated and
confusing accounting rules, account for long-teomttactual buyouts and mergers, or reliance
on the value of other assets that its parent, Bxe@wns. Allowing Mystic to value its cost-of-
service assets in this manner would encourageiaagliresources to seek to leave the wholesale
markets during periods of time when they view thosekets negatively and remain in operation

through cost-of-service rates. Under Mystic’s tgghese resources could be treated as if they
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were cost-of-service units from their inception farposes of determining their rate base values.
Such an approach would undermine a primary prewigestates restructured the electric
markets to a competitive framework, which was tift #lvestment risk onto investors and away
from consumeré’ The Commission must ensure that the value ofystic Units, upon which
consumers will be required to pay a return, are@pately based on the conditions as they
exist today, and not on conditions Mystic has sfaed to exist or to have existed.

(@) Mystic’s approach to expected cash flows skews the
value of the Mystic Units.

As an initial matter, Mystic seeks to recover thk iet plant value without taking into
consideration any impairments. According to Mygdtie rate base for Mystic 8 & 9
appropriately reflects net plante., the gross plant value less accumulated depregjgtius
capital expenditures. Mystic witness Alan C. Heidetermined a gross plant value in the
amount of $1,021,103,939 with $167,698,415 in depreciation reserve, foeaplant value of
$853,405,553? Mr. Heintz states that the gross plant valuedased on the purchase price of
Mystic 8 & 92°

However, the net plant value of $853 million doestake into consideration any
impairment charges for Mystic 8 & 9. As NESCOEns#s Jeffrey W. Bentz testified,
consumers should not be responsible for payingyaityereturn on the full value that Mystic

reported as net plafit. Mystic’s contention that an impairment chargads required is wrong’

20 seeReishus Consulting, LLElectric Restructuring in New England — A Look Bamlepared for NESCOE, at
2, 7-8, 21 (Dec. 2015), available at http://nesoma/wp-
content/uploads/2015/12/RestructuringHistory _Deen2®15.pdf (Electric Restructuring.

2L Exh. MYS-0020 at 8:23; Exh. MYS-0008.

22 Exh. MYS-0020 at 8:22-24.

% 1d. at 9:6-7.

24 Bentz Testimony, Exh. NES-001 at 29:10-11.

10
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As discussed below, Mystic’s responses to questionserning impairment have been cryptic
and confusing. Record evidence shows that Mygtieeperformed a stand-alone impairment
for the Mystic Units and it yieldeBEGIN CUI/PRIV-HC] | END
CUI/PRIV-HC] or that it never performed a stand-alone impairnassessment in the first
place. Either way, Mystic has failed to demonsti@abasis for its asserted net plant value for
Mystic 8 & 9.

In the course of discovery, NESCOE attempted terd@he whether Mystic had
conducted an impairment assessment on Mystic 8 &®e response that Mystic provided to

NESCOE appeared to be such an analysis. The anah@wved thafBEGIN CUI/PRIV-HC]

|
e
- [=ND
CUI/PRIV-HC] At the hearing, Mystic withess Mr. Berg, who waswh as the sponsor of this
analysis[BEGIN cul/PRIV-HC] *’ [
a4 |
|
|
|
B =\ D CUI/PRIV-HC]

2 Exh. NES-004 at 4-5.
26 |d at 4; Exh. NES-007 at 1-4.

27 Where NESCOE refers to material from the confiidésessions of the hearing, NESCOE uses the i
“CUI/PRIV-HC” although that is not the designatiosed in the hearing transcripts; they are merehkata
“confidential.”

2 geeExh. NES-004 at 4.
2 Tr.673:2-674:1.

11
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Mystic’s earlier discovery responses indicated ithdid not perform a stand-alone
impairment analysis for Mystic 8 & ¥. Mystic instead defended its conclusion that no
impairment charge was necessary because Exelonp @f New England assets showed
positive cash flows into the future based on logigrat market rule changes. In a 2018 quarterly
report, Exelon stated that it conducted a “compnelve review of the estimated undiscounted
future cash flows of the New England asset groumduhe first quarter of 2018” and
concluded that “no impairment charge was requirédifi response to NESCOE'’s inquiry,
Mystic confirmed that Exelon groups its assetsdgjan in performing impairment analyses, and
that no impairment charge was taken “because tiraasd undiscounted cash flows for the
New England Asset group were greater than the bahle.”® The response emphasized that
“the analysisassumed that a long-term solutiould beimplemented in New England that
would make Mystic 8 and 9 economic for its remagnirseful life” and noted that “failure of
ISO-NE to adopt interim and long-term solutions rielfability and fuel security could
potentially result in future impairments of the N&wgland asset group™

Mystic’s response to a follow-up discovery requesgigested some confusion about the

analysis. Mysti¢gBEGIN cul/PRIV-HC] I
T

T
I’ [E\D CUI/PRIV-HC] However, Mystic witness Mr. Berg

30 Exh. NES-004 at 4.
3.

32 |d. at 4-5.

% |d. at 5 (emphasis supplied).

3 Exh. NES-043 at 1 (emphasis supplied). Howenehe very same response, Mystic stated [BRGIN

CUI/PRIV-HC]
12
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confirmed at the hearing that Exelon’s asset gioygairment analysis assumed that fuel
securitywould be valued in the ISO-NE markéefs Mystic’s witnesses also acknowledged that
as of the date of the hearing, ISO-NE had propaseslich long-term solutiofi,undercutting
the premise for its “no impairment” conclusion. elimpairment assessment cannot and should
not assume a market “fix” because it is unknowntwhiz solution will be; if and when it will be
implemented; and even if implemented, whether likprvovide any additional value to Mystic.
Because Mystic is seeking approval for a cost-ofise agreemergolelyfor Mystic 8 &
9, Mystic should have performed a stand-alone impant assessment for those assets to
develop an accurate value for these units on wtoetsumers are being asked to provide a return.
Mystic is not seeking recovery under the Agreenfienall of Exelon’s New England Assets,
and an impairment assessment on that whole groigingppropriaté’ Moreover, as
explained in a Deloitte report on impairment, tst fer impairment of an asset or asset group
that is held and used, a utility should comparartitash flows from the use and ultimate
disposal of the asset or asset group with the icargmount of the asset or asset group.
“Impairment exists when the expected future nomjnatiiscounted) cash flows, excluding
interest charges, are less than the carrying amidunt
In the absence of any such stand-alone impairnmeiysis, Mystic has not demonstrated

that it is entitled to earn a rate of return basedhe full investment value of Mystic 8 & 9,

[END CUI/PRIV-HC].

% Tr.670:8-15.

% Tr. 670:16-20.

37 Bentz Testimony, Exh. NES-001 at 31:8-10.

% Exh. NES-026 (Deloitte, Power and Utilities, Aaoting, Financial Reporting, and Tax Update, Jan2ane).
39 Exh. NES-021 at 6:13-7:8ge alsExh. NES-026 at 4.

13
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rather than on the impaired value of those uffitladeed, there is evidence in the record that

(BEGIN cuiPriv-HC] I
I (=ND CUI/PRIV-

HC].** This should be sufficient justification for th@@mission to, at a minimum, direct

Mystic to perform an impairment assessment for My&t& 9 on a stand-alone basis and reduce
the net plant for rate base by that amd@nthis would not place a great burden on Mystic,
(BEGIN cu/PRIV-HC] I,

[END CUI/PRIV-HC] If any such burden does exist, it is dwarfedamparison to the burden
on ratepayers if Mystic does not conduct a propgrirment analysis.

Mystic also asserts that it should not be requiocechake impairment adjustments
because the accounting rules would “work an unwéedihardship®* Mystic further contends
that “the impairment is not related to the unitsdition, but outside market force®,and that
had the units been under cost-of-service regulatiare would not have been an impairment in
the first instance due to the decrease in the rarkee?® This ignores, of course, that had the
units been under cost-of-service regulation shddein® would not have benefitted from the
opportunity to earn unlimited returfs.

Mr. Heintz further states that:

%0 SeeBentz Testimony, Exh. NES-001 at 31:12-14.

1 Steffen Testimony, Exh. ENC-0030 at 59:1-10.

2 Exh. NES-001 at 32:1-6.

3 SeeExh. NES-007 at 1-8.

* Heintz Rebuttal Testimony, Exh. MYS-0037 at 518/-
S 1d. at 6:17.

%6 Exh. MYS-0037 at 6:20-22.

47 See, e.g.Tr. 300:14-15 (“Do | have any belief that theteokservice rates would be the same as the market
rates? No, | don't.”).

14



PUBLIC VERSION

if the purpose of developing a cost of service fatehe unit is to
provide for the continued operation of the unit tuéhe inability
of the market to provide sufficient revenues, thesognizing an
impairment resulting from insufficient revenue reepy creates a
‘Catch 22’: the accounting adjustment would embedrarket
failure into the cost of service rate, and so detea purpose of
deverllg]ping a cost of service rate as an alternabivkee market
rate.

However, at the hearing, Mr. Heintz confirmed tthet cases he cited in support of his “Catch
22" argument were all reactive power cases, nomwehath involved a reliability must-run
generator; none of which involved a situation wreegenerator is seeking to have costs of an
LNG facility that it has purchased included in tfwst; and none of which involved valuation of
generation plant$.

Moreover, Mystic misses the point of the inquifihe point is about getting to the proper
rate base value for the assets today under theeAgnet through which Mystic seeks to recover
costs from consumers. It is not whether or notntlagket has worked to produce revenues
satisfying to Mystic and not what the plant valueotild had been if’ conditions had been
different than what they actually were. To valoe &ssets correctly, Mystic cannot divorce its
analysis from the expected cash flows of the Myldtits based on conditions as they exist

today And, as noted above, the expected cash flowlseofinits based on conditions as they

exist today argBEGIN CUI/PRIV-HC] I
I (END CUI/PRIV-HC]

48 Exh. MYS-0037 at 7:4-11.
4 Tr.300:23 — 301:9.
50 Exh. NES-007 at 1-4r. 676:13-21.

15
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(b)  The proposed accumulated depreciation is not justred
reasonable.

The amount of accumulated depreciation reservésduigstic subtracts from its gross

plant value is understateflBEGIN CUI/PRIV-HC] I
4
4
I (END CUI/PRIV-HC]

Mystic’s complaint that it would not have neededake an impairment write-off if the
units had been under cost-of-service regulaficannot be reconciled with its treatment of the
accumulated depreciation reserves. If Mystic waystic 8 & 9 to be treated like cost-of-
service regulated units, and not have to take gaimment charge, then it needs to account for
depreciation of the resources over their entirduldiges. It cannot removilBEGIN
curPrIV-HC] GGG =D CUI/PRIV-HC] from the rate
base calculation.

(c) Mystic’s request for full cost of service fails tcaccount

for expenses it will incur irrespective of a cost{eservice
Agreement.

Mystic’s request for full cost of service overstatbe cost recovery to which it is entitled.
Mr. Berg threatened in his rebuttal testimony tfalvery dollar will count in that analysis,
especially the dollars flowing from the return,c@much of the rest of the amount of the rate

will simply be recoupment of expenses that we waatincur but for a decision to continue

*L Tr. 230:24-231:3See alsd&xh. ENC-0067.
%2 Tr. 232:1-7.

> Tr. 232:13-16.

> Exh. MYS-0037 at 6:20-22.

16
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operating.?® Mystic’s implication, in other words, is that tB®mpany is primarily trying to
recoup only costs it would incur during the costsefvice period to keep the units operating.
This is not an accurate characterization.

For Mystic 8 & 9 alone, Mystic is requesting toaeer $136 million in return on equify
and $72 million in depreciation experméeThese amounts represent slightly higher thanhaiie-
of Mystic’s total request and neither requires tiddal cash outlays during the cost-of-service
period.

In addition, there are significant costs for whicheeks recovery under the Agreement

that Mystic would incur even if it were to retine 2022. In particulafBEGIN CUI/PRIV-HC]

|
. m
e
4 _Jd
|
I (-\D CUI/PRIV-HC] The Commission should recognize

that Mr. Berg’s ultimatum regarding “every dollariay not be the firm line in the sand it

portends to be.

5 Exh. MYS-0025 at 9:4-7.

%6 This amount is derived from Exh. MYS-0050 at éh&lule A taking 7/120f line 22 for 2022 + line 22 for
2023 + 5/12 of line 22 for 2024.

" This amount is derived from Exh. MYS-0050 at éh&lule A taking 7/120f line 17 for 2022 + line 17 for
2023 + 5/12 of line 17 for 2024.

%8 Tr. 676:7-9.See als&Exh. ENC-0085 at 4.
5 Exh. ENC-0085 at 4; Tr. 678:24-679:11.

* [BEGIN cuvPRIV-HC] |
]
I
I (=ND

CUI/PRIV-HC]

17
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It is critical that the Commission ensure that#te base is not inflated. In order to do
so, the Commission must, as NESCOE recommendst dise@lon to undertake a stand-alone
impairment assessment of Mystic 8 & 9 and redueadte base accordingly upon the findings
of the assessment. The Commission should notttiedrdy Mr. Berg’s statement that the
“inability to recover anything close to its full sbof-service, are non-starters and also lead me to
recommend retiremenf® The Commission should be concerned with estabtish just and
reasonable rate, and an integral part of thattisigean appropriate rate base. If that just and
reasonable rate is unacceptable to Mystic, themmiply is unacceptable, and Mystic will
determine its future accordingly and the regiori meiact in order to bring on other resources
accordingly. For the Commission to set rates gitteimg beyond a just and reasonable level due
to Mr. Berg’s representations about his intendedmemendations would invite a parade of other
resources seeking to inflate their returns by legvhe wholesale market and obtaining padded
cost-of-service agreements.

il There should be a reduction in the Mystic Units’ rae
base to reflect excess deferred income taxes (“EDI)T

In its application, Mystic did not include a defsdrregulatory liability for any EDIT
related to Mystic 8 & 9. As NESCOE's witness Cenmi Cannady explained, Mystic had not
reflected any changes to the accumulated defeakhbes that existed on the books of either
Mystic 8 & 9 or Everett as of December 31, 2017 had not included any amortization of
EDIT that exists on the books of Mystic (or its @at) as a regulatory liabilit§? In response to

discovery requests, Mystic confirmed that it did rexcognize any change in the EDIT and

¢ Exh. MYS-0025 at 3:11-12.
62 Cannady Testimony, Exh. NES-010 at 19:7-10.

18
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indicated it did not anticipate recognizing any EDn any of the years 2017 through 2025 for
purposes of establishing the revenue requirenfénts.

However, Mystic has since conceded that there dhmeila change in the EDIT.
Specifically, in his rebuttal testimony, Mystic wéss Mr. Heintz agreed that the cost-of-service
calculation should include a reduction to rate Wasa regulatory liability reflecting the net
EDIT, to be amortized beginning January 1, 201&r dke Mystic Units’ remaining depreciable
life.®* Mr. Heintz provided a revised cost-of-servicecaidtion, Exhibit MYS-0050, that
includes a reduction in the tax allowance for tiltd Eamortization, grossed up for taxes in the
amount of $2,038,678. The Commission should accept this aspect of Migstevised filing so
that the rate base is appropriately reduced teceBEDIT.

ili. The proposed cash working capital (“CWC”) for the

Mystic Units is not just and reasonable and shoultbe
set to zero.

Mystic proposed to use one-eighth of annual opmmatand maintenance (“O&M”)
expenses as a default value for cash working ddpit&ystic 8 & 9°° Mystic has not
supported its use of one-eighth of its O&M experae€WC in this case, and the Commission
should disallow the inclusion of CWC requested 2047 through the cost-of-service period
for Mystic 8 & 9. Although the Commission may apgtene-eighth of annual O&M expenses in
lieu of a lead/lag study, Exelon has provided nplaxation for why an electric utility its size

would not have such a study available.

8 1d. at 20:11-13see als@&Exh. NES-014 at 5.

%4  SeeExh. MYS-0037 at 19:10-15.

5 Exh. MYS-0050 at 1.

% Heintz Direct Testimony, Exh. MYS-0006 at 9:5s8galsoid. at 7:24 — 8:2, 12:15-16.
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The one-eighth methodology is not appropriate is ¢ircumstance. This method was
originally developed as a proxy in the utility iredry for determining CWC in the 1930s when
lead/lag studies were burdensome to perform, paatiy prior to the advent of personal
computers’ Additionally, Mystic’s proposed use of the ongfegh method does not take into
account all of its costs and the revenue timinfedéinces under the special circumstances in this
case. In particular, as explained in Ms. CannatBsimony, Mystic’s request to expense all
capital expenditures for Mystic 8 & 9 during thestof-service period greatly enhances
Mystic’s cash flow during this perioc. Mystic has not adequately explained the absefhae o
lead/lag study, which would “develop both lead dagd lag days due to the timing of expenses
and receipt of payment for those expenses. . wandd be based on a sampling of the actual
invoices paid by a company and the timing of hogséhcosts are included in recovery from
rates.®® In the absence of a reliable lead lag studyraagnizes the increased cash flow from
expensing all capital expenditures during the odstervice period, the CWC should be set at $0
from 2017 through and inclusive of the cost-of-g&\period and should not be a component of
any true-up established in the proceedthparticularly given the unprecedented level of and
nature of the costs Mystic seeks to recover fronsamers.

The impact of Mystic’s use of the one-eighth metfmdcomputing CWC results in an

increase in the revenue requirement during theaisérvice period of approximately $2.4

67 Cannady Testimony, Exh. NES-010 at 6:18¢& Interstate Power C@ F.P.C. 71, 85 (1939).
8 Cannady Testimony, Exh. NES-010 at 8:7-9id2at 9:7-9.

%9 1d. at 10:11-14see alsExh. NES-014 at 1.

0 Exh. NES-010 at 9:17-21.
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million for Mystic 8 & 9/* The Commission should direct Mystic to set CW@exb and
remove the CWC from the Mystic Units’ rate base.

b. The Proposed Weighted Average Cost of Capital for Nstic 8
& 9 Is Not Just and Reasonable.

I. The proposed return on equity is not just and
reasonable.

Mystic has not demonstrated that its proposedmeturequity (“ROE”) is just and
reasonable. In contrast, the record in this prdiogeestablishes that the ROE should be
significantly lower than what Mystic requestsThe record evidence should lead the
Commission to lower the ROE appropriately. Adoptid the Connecticut Parti€e’ROE
recommendation would achieve that end. NESCOEsuttgeeCommission to give this
recommendation as well as Ms. Cannady’s perspective double leverage capital structure
(discussed below in Section I.A.1.b.ii)) consideealkight in its final determinations.

il. The proposed capital structure is not just and
reasonable.

With respect to capital structure, there is a fumeiatal mismatch in Mystic's ROE
analysis. Ms. Cannady, NESCOE'’s witness, explathedmismatch in her testimony:

ExGen does not issue stock and, therefore, itsteghaommon
equity is based on an infusion from its parent,|l&x&orporation.
Dr. Olson recognizes this fact in his analysisatfirn on equity,
by using Exelon Corporation stock information wieemparing
Exelon with other selected utility companies..The results of Dr.
Olson’s analysis and recommendations are to incduci&pital

T |d. at 6:1-3; Exh. NES-013 at 1.

2 Answering Testimony and Exhibits of David C. P#roa Behalf of the Connecticut Public Utilities géatory

Authority, the Connecticut Department of Energy &miironmental Protection, and the Connecticutcefiof
Consumer Counsel, Exhibits CT-001 through CT-008p&red Direct and Answering Testimony of
Commission Trial Staff Witness Robert J. Keytonhibits S-009 through S-0013; Prepared Answering
Testimony of Jonathan A. Lesser on Behalf of Eadi®w England Consumer-Owned Systems, Exhibits
ENC-0001 through ENC-0023.

Connecticut Public Utilities Regulatory Authotif§onnecticut Department of Energy and Environnienta
Protection, and the Connecticut Office of Consu@eunsel.

73
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structure that has a significantly greater “equigsition than the
company on which the ROE evaluation is bagdd.[

Ms. Cannady further noted that, while Mystic haspased an overall rate of return based on a
capital structure of 32.7% debt and 67.3% equlExelon Corporation’s equity percentage has
continued to decline from 2013 to 2017 but was negveater than 55.58% during this peridd.”

In fact, Exelon had a capital structure that caasa$ roughly 52.38% debt and 47.62% equity as
of June 2018° Accordingly, Ms. Cannady concluded that Mysti@guest for an ROE based

on “an equity position that is over 41% greatentExelon Corporation’s is unreasonable and
should not be approved”

Ms. Cannady explained how Mystic can reconcile mhismatch in the capital structure
used to perform the ROE analysis. She recommeusiad a double leverage capital structure.
This approach accounts for “a utility [that] is oaehby a parent company and the parent
company obtains its funding through the issuanagebf and equity[.]® In this circumstance,
“double leveraging will occur when any of the pdremding is provided to its affiliate as
equity.”® As Ms. Cannady explained, “[t|he resulting calpitaucture of the affiliated utility is
double leveraged because it has debt investots ofvn and debt and equity investor funds from
the parent, thus double leverad®.”

In weighing the record evidence on ROE, the Comipmsshould consider the double

leverage capital structure approach. Alternativag/Ms. Cannady recommended, if the

" Cannady Testimony, Exh. NES-010 at 21:10-16.
5 1d. at 21:4-5 — 22:1-3.

% 1d. at 21:18-19; Exh. NES-013 at 3; Exh. NES-019.
" Cannady Testimony, Exh. NES-010 at 22:5-6.

8 1d. at 22:14-15.

" 1d. at 22:15-16.

80 |d. at 22:16-18.See also, idat 23-25 for an example of this approach.
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Commission does not adopt this approach, it shduéett that Exelon’s capital structure be set
to 52.4% debt and 47.6% equity based on the Jub@ @axe*

B. The Proposed Fuel Costs Are Not Just and Reasonable

1. The Proposed Fixed O&M/Return On Investment Componat of the
Monthly Fuel Supply Cost Is Not Just and Reasonable

a. The Proposed Rate Base For Everett Is Not Just and
Reasonable.

The proposed rate base for Everett is not justreasonable. At the outset, the proposed
gross and net plant values for Everett includetthéncost-of-service study are not just and
reasonable. Mystic has not supported a rate l&lge of more than zero dollars, as discussed

below, because, among other things, Mystic doesneatt the Commission’s two-prong

substantial benefits test BEGIN CUI/PRIV-HC] I
I (=D CUI/PRIV-HC]

I. The proposed gross and net plant values used for
Everett are not just and reasonable.

Mystic’s proposal to use $60 million as the grolsspvalue for rate base for EMT is not
just and reasonable. Mystic proposes to includerilion in rate base for EM¥ According

to Mystic withess Mr. Heintz, “(t)he Gross and Nrant for 2017 of $60 milliofBEGIN

curpriv-He] I "
|
I = \D CUI/PRIV-HC]

8 1d. at 25:14-16.

8 Exh. MYS-0008 at 15ee alsdExh. MYS-0020 at 9:15; Exh. ENC-0069.
8 The transaction closed on October 1, 2018. 41:&-10.

8 Exh. MYS-0020 at 9:15-18.
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NESCOE sponsored the testimony of Nancy Heller ldaghn Accredited Senior
Appraiser of public utility property certified bin¢ American Society of Appraisers, and a
Certified Depreciation Professional, certified b Society of Depreciation Professiorf&lsAs

discussed in the answering testimony of Ms. Hughklgstic failed to provide adequate support

to include in rate bag8EGIN cul/PRIV-HC] |GG
-\ D CUI/PRIV-HC] .2 The record evidence

supports that the net plant value for EMT shouléber near zero.

By way of background, Mystic identifig@EGIN CUI/PRIV-HC] | GGG
I

I
-
1
|
g

8  Exh. NES-021 at 2:16-18; Exh. NES-022.
8  geeExh. MYS-0020 at 9:15.
8 Hughes Testimony, Exh. NES-021 at 4:19 — 5:2.

8 SeeExh. S-0030 (NES-MYS-1-74 and the attached doctsnemtitled “CUI//PRIV-HC In-Tank Sale and
Purchase”); Exh. S-0031 (NES-MYS-1-74 “CUl//PRIV-HIGsclosure Schedules to MIPA”); and Exh. S-0032
(NES-16 MYS-1-74 “CUI//PRIV-HC Membership InterétAsset Purchase Agmt” (“MIPA”)).

8 gSeeExh. NES-024 at 1-2.
% Exh. NES-021 at 5:15-18.
1 1d. at 6:7-8.
% 1d. at 6:8-9.
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> [END CUI/PRIV-HC]

In discussing his proposal that the rate base Verdit be set at tiBEGIN CUI/PRIV-

HC ]

B (=\D CUI/PRIV-HC] *° As Staff witness Janice Garrison Nicholas exslain

however, it appears that Mr. Heintz was compariedfBEGIN CUI/PRIV-HC] | IEGIHN

©

® |d. at 6:10-11.

SeeExh. ENC-0030 at 66:3-10.
> Exh. NES-021 at 8:1-4.

®  Exh. MYS-0020 at 9:15-18.

" Exh. S-0025 at 11:15-16.

8 Id. at 12:2-6.

©
e

©

©

©

©
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B ° (E\D CUI/PRIV-HC]

Furthermore, Ms. Hughes explained that, consisté&ht Accounting Standards
Codification (*ASC”) 60-10-35, to test for impairmieof an asset or asset group that is held and
used, a utility should compare future cash flowesrfithe use and ultimate disposal of the asset or
asset group with the carrying amount of the assatset group. Impairment exists when the
expected future nominal (undiscounted) cash flexsl|uding interest charges, are less than the
carrying amount® In other words, “a fair value write down occurken it is determined that
an asset has been impaired because its fair v@hmaw its recorded cost. When an impairment
occurs, the recorded cost of the asset is redugéltebamount of the impairment and the
adjustment may be referred to as a fair value wtdt@n or an impairment loss** Factors
which can cause plant impairment include significdranges in the economic, technological,
political or market environment in which the entitgerates; decrease in demand; and decrease

in fuel and energy price$?

Exelon management was aware f&EGIN CUI/PRIV-HC] | EGNNNNNN

% 1d. at 12:7-10.

190 Exh. NES-021 at 6:13-7:8ge alsExh. NES-026.
101 Exh. S-0025 at 12:14-13:2.

102 Exh. NES-021 at 7:4-6.

103 Exh. ENC-0085 at 3 (emphasis supplied).
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N [END

CUI/PRIV-HC] . Exelon provides no evidence to rebut that EMuitare nominal
(undiscounted) cash flows, excluding interest chargre less than the $60 million carrying
amount. Like the overinflated value of the My4tinits, Exelon seeks Commission approval to
charge consumers a return on unjustified balaresgdting from the investment choices others
have made and, in the case of EMT, a shell gamerdfacts, discussed below, that benefit

Exelon at consumers’ expense.

Mystic takes the position th#8EGIN CUI/PRIV-HC] GGG
I > [END CUI/PRIV-HC]  This is not a

broadly accepted view. Ms. Hughes refers, for gdanto an accounting firm’s report on
impairment:°® which expressly addresses regulated utilitiesnding plant impairment losses on
their books:

For regulated utilities subject to the provisioh®A\&C 980, ASC
360-10 does not specify whether an impairment $bssild be
recorded as a reduction in the asset’s original@oas an
adjustment to the depreciation reserve. Adjustrteettie original
cost appears to be consistent with the notionrgignizing an
impairment establishes a “new cost” for the ass&iwever, for
enterprises that are subject to cost-based regnlatid apply ASC
980, original historical cost is a key measuredetermining
regulated rates that may be charged to customesordingly,
rate-regulated enterprises may be directed by thgirlators to
retain original historical cost for an impairedetsand to charge
the impairment loss directly to accumulated dejitégm *°”

Thus, for rate regulated utilities, plant impairmen in fact, a form of depreciation as

recognized by the FERC Uniform System of Accoutiepreciation, as applied to depreciable

104 14, at 4.

195 Heintz Supplemental Testimony, Exh. MYS-0020:48919.
196 Exh. NES-026.

107 1d. at 4.
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electric plant, means the loss in service valuerestored by current maintenance, ... Among the
causes to be given consideration are wear anddeeay, action of the elements, inadequacy,
obsolescence, changes in the art, changes in deamaineéquirements of public authorities-§.
NESCOE notes that if Everett is treated as a réglatility for cost-of-service treatment, it
would be subject to USo0A rules, as discussed inHWghes’ testimony. If Everett is treated as
unregulated, it would be subject to GAAP rulesgigsussed in Staff's witness Ms. Nicholas’
testimony. Either way, the rate base value shbeldero.

Additionally, as Mr. Steffen points out:

[BEGIN CUI/PRIV-HC]

[END CUI/PRIV-HC] 1%
The various contractual arrangements relating ta@ Elinfirm the fiction of valuing the

asset at $60 million for rate base purposes. [BESIN CUI/PRIV-HC] EEGTGEG

198 Exh. NES-021 at 8:10-15 (quoting 18 C.F.R. Paift, Definition No. 12).
199 Exh. ENC-0030 at 65:8-18.
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[

10 SeeExh. NES-023 at 7-8 (MIPA, Section 1.3).

» The ARGA is appended to Mr. Schnitzer's RebuFestimony as Exhibit MYS-0054.
12

[

[

SeeExh. MYS-0054 at 24. Algonquin Citygates Indes hstorically tracked regional New England power
prices, ensuring, over time, that the power gerdrhy Mystic 8 & 9 can be done so at a profit. i#iddally,
since Mystic 8 & 9 rely exclusively on imported LN@ fuel, for the majority of the year, global LNgices
(using Dutch TTF as the proxy) are forecast toigeificantly higher than the Algonquin Citygatesiéx.See
Exh. NES-028 at 12, Figure JFW-1.

13 Tr. 495-497.

[
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N (END

CUI/PRIV-HC]

According to USoA rules, which appear to be appliedo this case rather than GAAP
rules since Mystic is requesting cost-of-servieatment, when a utility acquires property, the
value of the property that is recorded in plangenvice on the books of the utility is recorded at
original cost less depreciation including impairmeAny amount paid in excess should be

recorded as a premium paid on the acquisition gpg@ity. For EMT[BEGIN CUI/PRIV-HC]

.
.
I C\D CUI/PRIV-HC] The record is devoid of any
information regarding whiBEGIN cUI/PRIV-HC] [ IEGGNNGEGGE
.
I (=ND

CUI/PRIV-HC]

As recognized by Mystic witness HeirltZthe Commission’s policy regarding inclusion
of an acquisition premium in rate base is arti@daih Seaway Crude Pipeline Co., LLT54
FERC 1 61,070, at P 92 (2016p€&awal) (citations omitted):

The “substantial benefits” requirement for a pipelseeking rate-
base treatment for an acquisition premium involé&so-prong
test. First, the pipeline must show that the ifiaed will be
converted from one public use to a different pubke, or that the
assets will be placed in FERC-jurisdictional seevior the first
time. Second, the pipeline must show clear andiocimg
evidence that its acquisition of the facilities pitovide
substantial, quantifiable benefits to ratepayeenat/the full

4 Exh.ENC-0083 at BEGIN cul/PRIV-HC] I
|

[END CUI/PRIV-HC]
115 Exh. MYS-0037 at 14:7-21.
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purchase price, including the portion above deptedioriginal
cost is included in rate base. The Commission edsiders
whether the transaction at issue is an arm’s lesafd between
unaffiliated parties, and whether the purchaseepricthe asset at
issue is less than the cost of constructing a coaiyafacility.
The Commission allows an acquisition premium tongéuded in
a pipeline’s rate base when the purchase priessthan the cost
of constructing comparable facilities, the facilgyconverted to a
new use, and the transacting parties are unadliat

Mr. Heintz is incorrect that ExGen[BEGIN CUI/PRIV-HC] |GGG
I - \D CUI/PRIV-HC] met the Commission’s two-prong “substantial
benefits” test.

First,[BEGIN cUl/PRIV-HC] I © =\D
CUI/PRIV-HC] EMT will continue to operate in its present us@tovide LNG fuel for Mystic
8 & 9. Everett currently provides LNG service ty$¥ic and other customers. And Mystic
confirms that it is expected to continue to provitG service to Mystic and othet¥. Thus,
irrespective of ExGen’s acquisition of EMT, EMTIillswill be providing the same serviceg.,,
the same public use.

The second prong of the Commission’s two-prong Stanitial benefits” test requires the
applicant to “show clear and convincing evidenc tts acquisition of the facilities will provide
substantial, quantifiable benefits to ratepayeenat/the full purchase price, including the

portion above depreciated original cost is incluifedite base’® [BEGIN CUI/PRIV-HC]

116 SeeExh. MYS-0020 at 12:14.
17 Tr, 308:12-22.
118 geawayat P 92.
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N (END

CUI/PRIV-HC]
Seawaygoes on to state that the “Commission also corsidbether the transaction at
issue is an arm’s length sale between unaffiligidies, and whether the purchase price of the

asset at issue is less than the cost of constguataomparable facility*®® As Ms. Hughes

testified,[BEGIN cul/PRIV-HC] [ IIINININININIINN D
]
]
]
I
[
I = \D CUI/PRIV-HC] *#?

Finally, Mystic has presented no evidence showhag the purchase price of the asset at

issue is less than the cost of constructing a coayeafacility. While counsel for Mystic cross

examined Ms. Hughes on whether she kie&GIN CUI/PRIV-HC] [ GGG
S
I - [END CUI/PRIV-

HC] this tactic inappropriately attempts to shift theden to NESCOE’s witness to demonstrate

that which Mystic failed to do so. Mystic had hyeportunity to present testimony on what it

119 Tr, 330:2-6.
120 geawayat P 92.

121 Exh. MYS-0054 at 45 (20-year term).
122 Exh. NES-021 at 12:3-5.

123 Tr,1763:2-12.
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would have cost to construct a comparable fadilityydid not do sd** The record is devoid of
any such evidence.
For the reasons discussed above, Mystic has natheetiteria specified in the

Commission’s two-prong “substantial benefits” tesinclude thgBEGIN CUI/PRIV-HC] [}

I (£\D CUI/PRIV-HC] ** In addition[BEGIN
cureriv-HC] I
]
]
™
™
.
]
I (=\D CUI/PRIV-HC]

Moreover, it is questionable whether Mystic sholbddable to take advantage of the
acquisition premium because, as Staff witness Nashexplains, the concept of an acquisition
premium is a concept applicable to rate regulateiies that follow the Commission’s USoA.
Mystic and Everett do not; rather, they follow GAA®

Additionally, there is record evidence tiBEGIN CUI/PRIV-HC] [ EGTGEG

124 Tr, 1772:10-11.
125 geawayat P 92.
126 Tr, 806:15-20; Tr. 807:3; Tr. 808:17-18.

127 geeTr. 1775:1-22; Exh. NES-023 at BEGIN CUI/PRIV-HC] | I (E\D CU!/PRIV-
HC].

128 Exh. S-0025 at 17:11-16; Exh. S-0026; Exh. S-0027
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.
" ™
B ' (EN\D CUI/PRIV-HC]

NESCOE urges the Commission to approve a ratevzdige for EMT equal to zero ($0).
Cutting through Exelon’s accounting rhetoric andtcact reshuffling, at its core, Exelon is

asking the Commission to approve $60 million ireriaése to reflect the fair market value of an

asset that will have BEGIN cUI/PRIV-HC] I
I (C\D CUI/PRIV-HC] The record shows that

Exelon’s interrelated transactions fictionalize gmdp up EMT’s value. Exelon viewed a
continued contractual relationship with EMT as rsseey to fulfill Mystic’s present capacity
supply obligations®? At the same time, a cost-of-service arrangementavrelieve Exelon of
the acquisition price and pass that onto consuniexelon structured the transaction to suit
shareholder needs, not the needs of consumersha@bmmission should not allow Exelon to
manufacture a rate base value of its choosing.

If, however, the Commission determines that EMTvgles some benefit to ratepayers,

then the rate base value should be less than r&6fu million, and should take into

consideratiofBEGIN CUI/PRIV-HC] I
I (END CUI/PRIV-HC]  The testimony of

Mr. Steffenmay be useful in this regafd’

129 geeExh. S-0025 at 14:17-15:18ee alsExh. S-0033 at 4 (NES-MYS-1-75).
130 Exh. ENC-0085 at 3-4.

181 Tr. 1774:3-6; Exh. NES-024 at 1-2.

132 SeeTransmittal Letter at 7; Exh. MYS-001 at 6:9-1XhEMYS-002.

133 geeExh. ENC-0030 at 66:3-10 (“My correction of Mr.iH&'s errors is presented in my Exhibit No. ENC-
0047. My calculation, which is based on the Comiwoiss original cost principle, is consistent witlei@erally
Accepted Accounting Principles and with the Comimigs policy that a purchaser should record actjoiss
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il. The proposed CWC for Everett is not just and
reasonable and should be set to zero.

As with Mystic 8 & 9, Mystic proposed to use ongheh of annual O&M expenses as a
default value for cash working capital for EMT. rEoverett, Mystic also proposed a 15-day lag
in the payment for the LNG supplied to customera asparate proposed CWC requirentéht.

As discussed abovedeSection I.A.1.a.iiisuprg, Mystic has not supported its use of
one-eighth of its O&M expenses as CWC in this casd,the Commission should disallow the
inclusion of CWC requested from 2017 through th&t-@d-service period for EMT, in addition
to Mystic 8 & 9. As explained above, Mystic’s poged use of the one-eighth method does not
take into account all of its costs and the revamaang differences under the special
circumstances in this case. In particular, asarpt in Ms. Cannady's testimony, Mystic’s
request to expense all capital expenditures for EMfing the cost-of-service period greatly
enhances Mystic’s cash flow during this pertdd.In the absence of a reliable lead lag study that
recognizes the increased cash flow from expendirogaital expenditures during the cost-of-
service period, the CWC should be set at $0 frofiv28rough and inclusive of the cost-of-
service period and should not be a component ofraieyup established in the proceedit,
particularly given the unprecedented level of aature of the costs Mystic seeks to recover
from consumers.

Additionally, as Ms. Cannady pointed out, theraagustification for the additional

amount that Mystic originally proposed to add farel lag.”™*’ Notably, Mystic has now

at the lessor of depreciated original cost or ttiea purchase price, demonstrates that valuetginoperty,
plant and equipment for Everett is $4,993,000,refHly equal to the value of long-term spare parts

134 Exh. MYS-0006 at 12:17-19.

135 Cannady Testimony, Exh. NES-010 at 8:7-9id2at 9:7-9.
1% 1d. at 9:17-21.

137 1d. at 10:1 — 12:6.
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conceded to remove the fuel lag from EMT’s rateeba&lthough no specific reason was
provided, Mr. Heintz “determined that there is adignificant fuel lag with respect to the time
between when Mystic burns the fuel for generatioah the time it is paid for that fuel from the
1SO."%8

The impact of Mystic’s use of the one-eighth metfmdcomputing CWC results in an
increase in the revenue requirement during theaiesérvice period of approximately $2.3
million for EMT.**® There would have been an additional revenue rexeint of $4.0 million
for the requested 15-day lag between EMT’s payrfeerfuel and receipt of revenue associated
with the fuel**® The Commission should direct Mystic to removeséhamounts from Everett’s
rate base.

b. The Proposed Rate of Return On Equity for Everett § Not
Just and Reasonable.

For the reasons discussed above in Section |.A.fthb proposed rate of return on equity
for Everett is not just and reasonable.
2. The Proposal to Allocate All of Everett's Fixed Cots to Mystic With a

50% Credit for Third Party Sales of LNG Is Unjust and
Unreasonable.

Mystic seeks guaranteed, full cost recovery forfiked costs of the Everett facility it
recently acquired to satisfy existing performanbigations. It proposes to recover those costs
from New England electricity customers throughMenthly Fuel Supply Cost. The Monthly
Fuel Supply Cost is a component of the Maximum MbgnEixed Cost Payment formula set
forth in Schedule 3 to the Agreement. Mystic’'spmsal for full cost-of-service recovery of the

assets of an affiliated company—which will servetomers other than Mystic 8 & 9—and for

138 Heintz Rebuttal Testimony, Exh. MYS-0037 at 19:1-
139 Cannady Testimony, Exh. NES-010 at 6:3.
140 1d. at 6:3-5;see alsdExh. NES-013 at 1 (Schedule CTC-1).
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the recovery of costs incurred under what wouletise be a non-jurisdictional agreement is
unprecedented. The Commission found that “for psegmf this proceeding,” the Mystic-
Everett relationship puts the costs related tofheration of Everett squarely within “the
Commission’s general practice regarding cost-ofiserrates[.]*** Mystic has not shown that
its proposal assuring full cost recovery of Eveésdtked costs is just and reasonable, and a
number of its proposed changes alteringditteformaon file with the Commission are unjust
and unreasonable. The Commission should rejesetaspects of the Mystic proposal.
NESCOE urges the Commission to modify the propdsgeement in ways discussed below to
align with the Agreement’s fuel security objectitsnd to promote consumer interests.

As set forth in Schedule 3, Mystic proposes a nemnttly Fuel Supply Cost that would
be set equal to the Fuel Supply Cost that is definéhe FSA and invoiced to Mystic on a
monthly basis*® The Fuel Supply Cost comprises everything bustyarately defined
commodity cost—e,, it includes Everett’s fixed and variable operasi@nd maintenance costs,
allowed return on shareholder equity, regulatorstgoadministrative services fees, credit and
collateral costs, pipeline transportation agreemests, potential cargo diversion costs, gains or
losses from gas sales to third-party customersaarattual fuel cost adjustméfit. The
structure of the agreement under which all costduding gains/losses from sales to other
customers, will be recovered is very unusual aaddeon an incentive structure—that did not

have the benefit of ISO-NE analy$—to operate efficiently. The incentive structurasw

141 Hearing Order at P 36.

142 See, e.g Exh. NES-003 at 2 (ISO-NE explanation that itsjéatives for the agreement were to ensure that the

Mystic units would have the incentive to maintauffisient fuel on site to be available during tinefcritical
need in the winter months.”)

143 Exh. MYS-0016 at 5; Hearing Order at P 16, n.22.
144 Exh. MYS-0016 at 5.
145 Exh. NES-038 at 1; Ethier Answering Testimonyh B60-001 at 32:4-5.

37



PUBLIC VERSION

instead an untested, unanalyzed idea that cameunktiown consumer cost implicatiot{s.
NESCOE and othef¥ pointed out serious concerns with this arrangem&he Hearing Order
found that Mystic had not provided information sti#fnt for the Commission to determine the
justness and reasonableness of the Monthly Fugdlg@ost, and it directed participants to
address at hearing the justness and reasonablefiidgstic’s proposat*® In finding

jurisdiction over the Fuel Supply Charge as a comepb of the cost-of-service rate, the
Commission stated that such a finding “does notmtlkat Mystic is entitled to recover all costs
that it claims in connection with the Distrigas Fiac” *4°

a. Mystic’'s Approach Would Pass Excessive Costs Onto

Consumers and Should Not Be Adopted Without Materia
Modifications.

Based on the evidentiary record developed in thse cthe Commission should find that
(i) the FSA price terms as proposed to be passedgh Schedule 3's Monthly Fuel Supply Cost
are not just and reasonable, (i) the outermoshbtdar which Mystic is entitled to recover for
its Everett affiliate is 39% of that facility’s #®d costs, and (iii) Mystic should employ a more
simple, straightforward, and standard approachdduel supply relationship to enhance
Everett’s efficiency and reduce the risks and ctzstonsumers. Under the FSA as proposed,
Mystic’s affiliate would have no incentive to mamel§verett effectively, resulting in excessive
cost passed through to customers and harm to rdgias and electric markets.

NESCOE sponsored expert witness and economist Janwgson, who has thirty-five

years of consulting experience to the electric poavel natural gas industries in the U.S. and

146 Exh. NES-038 at 1; Ethier Answering Testimonyh B60-001 at 32:4-5.
147 See, e.gExh. NEE-001 at 2-3, Exh. REP-001 at 4:17-19.

148 Hearing Order at PP 34, 37.

149 1d. at P 37.
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abroad™™® Mr. Wilson performed an extensive analysis ofAlgegeement, the FSA and
documents and responses of Mystic and ISO-NE inligevery phase of this proceeding.
Based on that analysis, Mr. Wilson concluded thatarrangement does not provide sufficient
incentive to operate the facility efficiently anesults in excessive charges to consumers.
Accordingly, Mr. Wilson recommended modificationsthe FSA that align the affiliated Exelon
companies’ performance with the fuel security nedfdbe New England system and the
interests of consumers bearing the costs undekdheement.

These modifications are reflected in AttachmenieBelo, a redlined copy of the FSA
illustrating the changes required to implement Wilson’s recommendations. Similarly,
Attachment A hereto is a redlined copy of the Agneat reflecting conforming changes to the
implement these recommendatidfs.Attachment A also includes changes to reflect Mr.
Bentz's recommendations, discussdatia at Sections I.D, Ill. These mark-ups are intenbed
serve as a model for how the Agreement (and itdeelcomponents) could be revised to
effectuate the structure that Mr. Wilson recommentls

Mr. Wilson explains that his recommended changeékad-SA would provide a “more
straightforward, efficient and understandable casttral relationship” between Constellation
LNG (the seller) and Mystic (the buyéerf. It would also “lead to more efficient operatioh o

EMT and lower cost passed through to consumers’peoed with the FSA that Mystic has filed

150 Wwilson Testimony, Exh. NES-028 at 2:6-3:2; ExtEN029.
151 Wilson Testimony, Exh. NES-028.

152 Attachment A is NESCOE'’s mark up of the Agreen{emtitting privileged Schedules 1 and 2).

133 These mark-ups in Attachments A and B repres&8®DE’s best efforts given the time constraintd, may

not capture every modification needed to make gneaanents just and reasonable. NESCOE has put in
placeholders for the rates to be collected bectheseates as proposed require a number of modditaito
ensure they are just and reasonable.

154 Wilson Testimony, Exh. NES-028 at 26:18.
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with the Commissiof>® To this end, Mr. Wilson proposes that the cattFael Supply Charge
be modified so that the FSA contains three categaf charges that pass through in the
Monthly Fuel Supply Cost in Schedule 3 of the Agmneet: a Demand Charge, a Commaodity
Charge, and a Reliability Charg&. As Mr. Wilson explains, this approach would refle
commercial practices common to the industry andldvprovide Constellation LNG with an
opportunity to recover Everett’'s costs “fraih of its various customers, rather than shifting all
of these costs to Mystic (and, through the [Agreetin¢o electricity consumers)>’

The proposed allocation of 39.16% of fixed codiitgstic would afford Constellation
LNG full flexibility to serve other customers, akdep all margins, providing a reasonable
opportunity to recover the other 60% of costs.sHEpproach, together with the implementation
of the Reliability Charge, appropriately places §eflation LNG in the position of managing
the EMT for its benefit and limits EMT operatiomadks being passed onto consumers.

Demand Charge. The Demand Charge generally reflects Everettedficosts, and
includes several but not all components of the EJAiel Supply Chargee-g.,Fixed
O&M/Return on Investment Costs, New Regulatory €oahd Administrative Services F&&.
Mystic’s proposal that seeks full recovery of eveoynponent cost listed in the Fuel Supply Cost
is not a just and reasonable one. By contrastV¥lson recommends that the Commission
allow for a share of cost recovery that is equahtomaximum capacity that Mystic can receive
from Everett on a daily basis, as a fraction otéstificated capacity>” The Demand Charge

would permit cost recovery for Everett through Agreement based on the appropriate portion

155 1d. at 8:16-17.

156 1d. at 26:19-27:21.
157 1d. at 26:6-18 (emphasis supplied).
138 1d. at 26:21-27:7.

%9 The Demand Charge is described in AttachmentB4at

40



PUBLIC VERSION

of Everett’s fixed costs informed by the upper tiol Mystic’s fuel take. This share of
authorized cost recovery would be not more thaf&®:°° and is equivalent to the ratio of
Everett’s maximum daily send out to Mystic of 28I)(MMBtu/day to its FERC-certificated
capacity of 715,000 MMBtu/day* If Mr. Wilson’s calculation were based on hisbati
sendout to Mystic, the allowed percentage woulé\mn lower:®> NESCOE notes that Staff's
recommended 91% allocatitfiis too high. Staff only removes the trucking giemd all other
sales to the pipeline are left in the percentdgenther words, Staff only subtracteesource of
merchant revenue stream, @dit sources.

Mystic’s preference for full fixed cost recoveryBverett has not been shown to be just
and reasonable. Mystic’s witness Michael M. Sawritontends that the full costs of Everett
should be allocated to Mystic because Everettdsstie source of fuel for Mysti€? As a
threshold matter, based on ExGen’s recent acqunsiti EMT, the Commission must reject
Constellation LNG’s assignment of full costs argksito Mystic and thus consumers. As of
October 1, 2018°°the monopoly supplier with exclusive control otlee essential fuel input
into production is now Mystic’s affiliate (Constation LNG), and it is not, therefore, just and
reasonable for the Commission to simply assigriuhdixed cost of that affiliate monopoly

supplier to Mystic. Such an arrangement is antjetitive, unjust and unreasonabié. In this

160 Attachment B at 2.

161 At the hearing, ISO-NE witness Levitan confirniei$ vaporization send-out from EMT to Mystic artter

facilities. Tr. 1177:1-14. Wilson Testimony, EXYES-028 at 26:21-27:8ge id at 36:1-2; CT-064 (FERC-
certificated capacity of EMT is 715,000 MMBTU/day).

162 Ty, 856:15-17.

163 Exh. S-0001 at 21:2-9.

184 Tr: 757:14-19 (“l think that Everett is needed Mystic 8 and 9 to have gas under all circumeststy).
185 Exelon’s purchase of Everett closed on Octob&018. Tr. 741:6-10.
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case, under Mystic’s proposal, the adverse conseggeof the anticompetitive monopolistic
framework fall on consumers.

Mystic has also not shown that its proposal to vecthe full fixed costs for Everett is
just and reasonable because Constellation LNG mateaopportunity to recover, and should be
recovering, some of Everett’s costs on competitteenmercial terms from sales to customers
other than Mystic. This is the same way that tldifg's owners have earned revenue
throughout its history. It is undisputed that Eetehas for many years served many other
customers®’ and Constellation LNG could make sales to othetigs even during the winter
months.!®® There is also no dispute that Everett is a phaipplier of natural gas when New
England needs it mo&t? Mr. Wilson’s recommendation to restructure theAR®d allocate a
proportionate share of Everett’s fixed costs to titys eminently reasonable because it would
ensure that Constellation LNG is incentivized takeaEverett’'s services to other customers
consistent with prior facility practice. This waduprovide reliability to the New England electric
system while ensuring that Mystic’s customers aregpaying excessive rates.

A world in which Everett’s operator has little ay mterest in making third-party sales—
the consequence of allocating all costs to Mystg-efiparamount concern to ISO-NE. Exh.
NEE-050 at 2 (“Given that the Distrigas facilitydapable of injecting as much as 435 mcf into
the gas pipeline system, the ISO wanted to estahlstructure that provides Exelon with

incentives to pursue third-party sales. Absent sochntives, the ISO is concerned that Exelon

186 Gulf States Utils. Co. v. FR@11 U.S. 747, 760 (1973) (“Consideration of ansit and anticompetitive issues
by the Commission . . . serves the important fuomctif establishing a first line of defense agaihese
competitive practices that might later be the stibjpé antitrust proceedings”).

187 Exh. 1ISO-002 at 5:18-21.

188 Schnitzer Supplemental Testimony, Exh. MYS-0123a1.2-14; 25:18-19.

189 Tr. 762:14-17 (Schnitzer) (agreeing that Everatt be a pivotal supplier of natural gas in New Bndlduring

peak demand periods); Tr. 760:3-14 (discussing ENC-125); Exh. EDF-008 (EMT is “critical to addsasy
the ISO-NE region’s fuel security and reliabilissues”).
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might seek to use Distrigas solely for the purpafsgroviding fuel to Mystic 8 and 9, thereby
depriving the region of the significant additiohenefits”). Mystic can, as a practical matter,
receive no more than about 40% of Everett’s suahdén certificated capacify’ The remaining
capacity of Everett—which is at least 60% and Uguabre—is available to other customers,
including gas distribution companies and other whale electrigenerator$’* The allocation

of a portion of the fixed costs to Mystic is appriape and, unlike full fixed cost recovery would
not “undermine the behavioral incentives” that INB-is concerned may occur under the cost-
of-service compensatio?

The Commission should also reject other reasondvigstic proffers to justify full cost
recovery of Everett. Mr. Schnitzer contends thatdperations of the Mystic Units and Everett
are integrated’® but such a rationale would be a slender reed dahnh find justification for
his cost allocation proposal. The Commission realyi allocates the costs of integrated and
interdependent systems. In fact, Mr. Schnitzemsware of any situation involving a FERC-
regulated natural gas facility where a customer ithasing less than 100% of that facility’s
service would pay for the full 100% of that serviéé Even if the Commission agreed with Mr.
Schnitzer’s view that these formerly unaffiliatemhgpanies had a high degree of physical
integration, Mr. Wilson’s approach provides fora@ fallocation of costs using the capacity of
Everett to serve Mystic and would not require titensive cost-causation determinations Mr.

Schnitzer believes to be so difficult.

170 Exh. 1ISO-002 at 9:15.

1 Wilson Testimony, Exh. NES-028 at 36:1-5; Levitamswering Testimony, Exh. 1ISO-002, at 7-8; Tr. 1117
14.

172 Exh. NEE-050 at 9 (“This COS treatment can haeesffect of undermining the behavioral incentives
associated with market constructs relative to ti@sed by for-profit entities.”).

173 Schnitzer Supplemental Testimony, Exh. MYS-0121at-23; 24:13-21.
174 Tr, 872:20-873:7 (Schnitzer).
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In short, Mystic has not demonstrated that thedlldication of EMT costs to Mystic 8 &
9 is just and reasonable. In contrast, the prdgmgdorth by Mr. Wilson is a just and
reasonable approach. It uses the maximum capedilEverett to serve Mystic to determine the
maximum share of fixed costs provided by Mysti&terett as compensation for fuel supply,
promoting a more efficient operation of EMT andegafarding against excessive costs passed to
consumers through the Agreement.

Commaodity Charge. The second charge that Mr. Wilson recommendseis th
Commodity Charge for actual volumes takéh NESCOE’s recommended approach to the
Commodity Charg€®is based on Mr. Wilson’s conceptual approach. ha(t varying
materially from Mr. Wilson’s recommendation, NESC®Rroposed definition reflects an even
simpler approach appropriate for the limited twatyagreement at issue.

Reliability Charge. The third charge recommended by Mr. Wilson is amual
Reliability Charge to compensate Constellation LidGadditional costs and risks associated
with providing firm and flexible service to Mysti¢! This is an important change to protect
consumers from unwarranted risks. Mr. Wilson exysldhat “[w]hile the usual practice in such
an agreement might be to reflect such costs akd tisough a higher Demand Charge, it will be
clearer to separate out the fixed cost recovemfifoe costs related to reliable servit€”Such
transparency is important where, as here, the garpbthe Agreement is to provide fuel
security that ISO-NE has determined is necessamef@bility, and the cost components are the

subject of this regulatory proceeding, rather thiements of a bilateral commercial transaction.

175 Exh. NES-028 at 27:8-14.

176 Attachment B at 4.

7 Attachment B at 4-6.

178 Wilson Testimony, Exh. NES-028 at 28:18-21.
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The Annual Reliability Charge would be fixed invadce of each winter period and
cover (in expectation) additional costs and rigkdated to providing firm, reliable and flexible
fuel supply that is required from Mystic (and byension Everett) throughout the winter
seasort”® Accordingly, the Annual Reliability Charge wouldt compensate factual costs,
but would instead provide a payment based oexaanteestimate of costs. This will afford
Constellation LNG the incentives minimizeactual costs and relieve consumers of exposure to
unknown tank management costs over which they haveontrol. Effectively, this feature of
Mr. Wilson’s recommended approach places the riskanaging fuel on the party that has the
best ability of controlling and managing that ri€lgnstellation LNG. Exelon has acknowledged
that the Reliability Charge concept does not gdlygpeesent an unacceptable business risk,
subject to its “overall cost recovery and structdf@ This approach is also most consistent with
the risk-shifting objective of restructuring andasiated divestitur&*

For instance, the Annual Reliability Charge woutdve&r Constellation LNG’s expected
costs for tank management and the risk of expasupenalties if the tank management is
unsuccessful and results in a fuel outage. Tamagement costs would include the potential
credits to Mystic when Constellation LNG requesiat the Mystic Units be self-scheduled for
tank management purposes. It could also incluedo$ss of energy market revenues when an
“opportunity cost” is added to Mystic’s Stipulat¥driable Cost (“SVC”) at Everett’s request
and as ISO-NE allows, in order to avoid dispatath @nserve fuel supply. Tank management
costs may also include costs resulting from Colagteh LNG’s choices to sell excess gas at a

loss to make room in the tank for an incoming camgpsts to delay, downsize, cancel, or divert a

179 1d. at 27:15-17.
180 Exh. NES-042 at 1.

181 geeElectric Restructuringsupranote 20.

45



PUBLIC VERSION

scheduled cargo. The Reliability Charge should ats/er penalties in the Agreement that
Mystic could incur (and charge back to Everett tigiothe FSA) as a result of a fuel shortage or
fuel outage resulting from, for example, Everettismanagement of fuel supplies. These costs
are not compensated as incurred, but the posgithltt such costs may be incurred is anticipated
in the Reliability Charge.
Before the winter season begins, the Annual Réipléitharge would be set and
therefore known to Mystic and Everett. The AnrRaliability Charge would be set using a
probabilistic simulation to model Everett's openas to provide service to Mystic. As Mr.
Wilson explains, the simulation model would be $amio the tank congestion charge model that
Mystic proposes for use in the FSA; however, thatleh would be modified®* This concept is
laid out in more detail in Schedule A of Attachm&® Mr. Wilson built the Reliability
Charge model based on the Tank Congestion modeiediedted these elements of the Annual
Reliability Charge. (This model was shared with pfarties in the discovery process as part of
Mr. Wilson’s workpapers.)
3. Certain Remaining Components of the Monthly Fuel Spply Cost Are
Not Just and Reasonable, and Certain Terms and Coiitebns of the

FSA Result In Rates Under the Mystic Agreement Thafre Unjust
and Unreasonable.

a. The FSA Does Not Result In Just and Reasonable Fuel
Charges for Mystic 8 & 9.

I. The Commission should reject Mystic’s proposed cratd
for third-party sales.

For the reasons described in Section 1.B.1, ther@ission should find that Mystic has

not carried its burden to show that full cost-afvéme recovery for the Everett facility through

182 Wilson Testimony, Exh. NES-028 at 32:13-&de alsdExh. NES-034.
183 Attachment B at 15-16.
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the FSA'’s proposed Fuel Supply Charge and the A€l Cost Adjustment in Schedule 3 of
the Agreement is just and reasonable. The eviagntecord shows, to the contrary, that the
Mystic proposal (i) falls short of providing the@ppriate incentives for Constellation LNG to
deploy its newly acquired Everett assets to prosel®ices to third parties, (i) potentially
deprives other customers, including gas distriltutiompanies and wholesale elecgrgnerators
other than the Mystic Units, of needed fuel supfily,disincentivizes a more efficient operation
of EMT, and (iv) exposes consumers to excessivesdnsrelieving shareholders of the risk of
management’s business decisions. The Commiss@ridcsheject the Mystic proposal and
instead issue an order that adopts the three-paimgyapproach that Mr. Wilson developed. At
a minimum, the Commission’s order should requicd Everett receive not more than the
39.16% share of its fixed costs from Mystic, aprigportionate to the facility’s actual capability
to serve Mystic.

If the Commission declines to adopt these appraacm instead decides that Mystic
may pass through to a single customer the fullfigest of service for Everett, it should make a
change to the FSA'’s provision specifying “Third-fa8ales Credit for Demand Charge&*”
This provision as proposed provides for an “incentietained by Constellation LNG” for
forward sales to buyers other than Mystic thatexexuted three or more months in advafice.
Constellation LNG would retain one-half of the aftded margin on those transactions. The
Commission should reject this approach.

The margin is not the actual profit realized onttla@saction; it is specified instead as the

contract revenue less the sum of (i) ConstellatN’s “total variable costs” that it expects to

184 Exh. MYS-0016 at 3-5.

185 Schnitzer Supplemental Testimony, Exh. MYS-0064: A1; Exh. MYS-0016 at 4; Wilson Testimony, Exh.
NES-028 at 40:19-41:7.
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incur with that transaction and (ii) a tank congestharge produced by a to-be-developed and
ISO-approved methodology. On shorter-term saledenfess than three months’ forward,
Constellation LNG would receive no share of theleBred margin.

Mystic’s proposal to give Constellation LNG onefl@ithe as-defined margin is not just
and reasonable, and the Commission should rejeEixielon does not need a margin on these
transactions to recover the costs of the Everetlitfas, and in fact the proposal to retain a shar
of the margin would result in charges through tlgge®ment that exceed Everett's cost of
service. Constellation LNG’s proposed margin slstberefore too high when paired with a
Commission decision to allow Mystic to charge foe full fixed cost recovery of Everett.

Any margin-sharing would be a windfall to Constedla LNG that results in dividends
accruing to Exelon. Mystic’s witness, Mr. Schnitzepresented that during contract
negotiations, Exelon was willing to flow through thiird-party sales margins as a credit in the
Agreement®° but that it was ISO-NE that wanted the provisiomider to “provid[e] an
incentive for Exelon to make third-party sales frBrerett to further contribute to regional fuel
supply.™®” Further, according to Mr. SchnitzéBEGIN CUI/PRIV-HC] [ GGG
I °© [END CUI/PRIV-HC]

Mystic, however, opportunistically shifts its priposition and seemingly opposes any
change to the FSA that would reduce Constellat®ls share of the as-defined margin,
contending that the incentive is now necessargward Constellation LNG and its traders for

entering into this type of forward third-party s&1é During cross-examination, Mr. Schnitzer

186 Schnitzer Supplemental Testimony, Exh. MYS-00t125a1-3

87 1d. at 25:3-4.

188 Schnitzer Rebuttal Testimony, Exh. MYS-0054 411513;see alsolr. 841:1-842:5.
189 Schnitzer Supplemental Testimony, Exh. MYS-00124a22-25:16.
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conceded thgBEGIN CUI/PRIV-HC] I
4
I
I

I ' (=\D CUI/PRIV-HC] is hardly reasoned analyses in support of such a
proposal and should not be accorded any wéight.

Likewise, there is nothing in the record that sigggéhat ISO-NE’s proposal for a
margin-sharing arrangement providing ConstellatibiG with one-half of the as-defined
margin was ever viewed by ISO-NE management asssacgfor reliability. “The ISO did not
perform a formal analysis to establish the propd@®@ margin-sharing for third-party LNG
sales.’®® Instead, the margin-sharing arrangement propiosé: FSA was crafted as a starting
point for negotiation. As Robert G. Ethier, ISO-BIice President of Market Operations
stated, “the 1SO agreed to those percentages Yaaged placeholder, with the understanding that
the division of margin would be reviewed by the Quission and, perhaps, negotiated by all
parties . . .>** Dr. Ethier’s views as to what percentage of masfiaring “may not be
sufficient” in his opinion®® are based on conjecture.

Mystic’s proposed margin-sharing arrangement islg\generous to Constellation LNG.
It would also allow Constellation LNG to earn margjeven when the transaction is not

profitable,i.e., the actual margin turns out to be less than @tlaibn LNG’sex antetake or

190 Tr, 846:2-20 (Schnitzer) (“There was no analysis
191 SeeTr. 849:3-13 (Schnitzer) .

192 geeExh. NES-046 at 6 (providing example) and at gddssing credit and payment risk).
193 Exh. NES-038 at 1; Ethier Answering Testimonyh B60-001 at 31:18-20.

194 Ethier Answering Testimony, Exh. 1ISO-001 at 33:3-

195 Ethier Cross-Answering Testimony, Exh. 1ISO-015412-3.
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even less® (“There shall be no subsequent adjustment to Sedler's Incentive calculation
based on actual deliveries of Gas or LNG thereutjdeWwhile the FSA seems to address this
issue by prohibiting Constellation LNG from enteyimto forward transactions with prices “less

than Seller’s cost of LNG supply... at the time ogeution...,*?’

this prohibition would not
protect customers in any transactions that loseemanthe end of the day. All actual losses
incurred by Constellation LNG will be passed throtg Mystic by way of the Monthly Fuel
Supply Cost that is a component of the Maximum MbonEixed Cost Payment formula in

Schedule 3 to the Agreement—even though ConstellatNG will have collected its share of

expected margin upfront on the transactithMystic withess Mr. SchnitzeBEGIN

curpriv-HC] I
I = .
|
.
|
B °' (END CUI/PRIV-HC]

No evidentiary basis exists for the Commissionnd that the proposed margin-sharing
arrangement—about which the Commission has alreagsessed concerf?é—is just and

reasonable. As Mr. Wilson explains, under the psgpl FSA, Constellation LNG as the seller in

196 Exh. MYS-0016 at 5.

197 1d. (section (vii)).

19 Wilson Testimony, Exh. NES-028 at 41:8-38g als&Exh. NES-031 at 12 (response to NEER-MYS-2-9)
(noting conflict of interest and commodity riskuss).

199 Tr, 838:15-839:2.
200 Ty, 839:16-840:1.
201 |d. at 845:4-20.

202 Hearing Order at P 38 (“allowing Mystic to keep fercent of the margin on third-party sale appeabe

excessive.”)(footnote omitted).
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third-party transactions does not bear any risthe$e transactions. If the sale turns out to be a
loss, then 100% of the loss is passed throughstmmers through the Agreement’s Schedule 3
Monthly Fuel Supply Cost. Because Constellatioard@o risk of actual loss (and in fact has
already collected its margin), it has no incentivenanage these transactions in a way to avoid
actual loss. These considerations ultimately teatie conclusion that the proposed as-defined
margin sharing mechanism is too favorable to Cdlasitn LNG.
NESCOE urges the Commission to adopt Mr. Wilsoatommendation to reduce the
share of as-defined margin that would go to Colagteh LNG from 50% to 25%, if the
proposal to adopt NESCOE's entirely different agmioto the FSA is rejecté This
approach balances the competing interests that\Mson discusses and the risk to consumers.
As Mr. Wilson notes, if “Constellation LNG is hightisk averse and disinclined to engage in
third party transactions® the absence of a margin-sharing mechanism coulddwadiminate
the potential for third-party profits to offset thests of the Everett facility, causing consumers t
bear 100% of the costs.
il. If the Commission does not adopt Mr. Wilson’s
proposed approach including the reliability charge the

Commission must direct further changes to componest
of the monthly fuel supply charge.

Mr. Wilson testifies about the fuel opportunity tdsomponent of the SVC in Section
3.4 of the Agreement. The SVC is the formula ttetermines the Mystic Units’ offer price into

the New England energy markets. The SVC formuéadstical element of the Agreement

293 Mr. Wilson also recommends increasing ConstelaliNG’s share of the as-defined margin on spassiibm
zero percent, with a ten percent incentive wamantonsideration. Exh. NES-028 at 40:12. WhiléeSNBE
appreciates Mr. Wilson recommendation on spot sAlESCOE understands that implementation of the
recommended spot sale incentive may raise otherecos and is therefore not recommending that the
Commission adopt any change to spot sale margins.

204 Exh. NES-028 at 43:10-11.
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because it determines the economic dispatch datikties. One of the inputs in the SVC
formula is the “fuel opportunity cost.” The fughortunity cost is (i) the amount, if any by
which the AGT (citygate) fuel index price exceedsefined Fuel Index Pric& and/or (ii) the
opportunity cost associated with a limited supdlyuel, as approved by ISO and ISO Market
Monitoring 2°®

Mr. Wilson agrees with the general view that usangopportunity cost adder in the SVC
helps to ensure that the fuel supply for Mystic 8&%ised optimally, particularly in two
scenarios. The first scenario would be where regjioatural gas prices (as represented by a
proxy AGT price) are high. In this case, natui@d drom Everett may be more valuable
delivered to the pipelines than to the Mystic UAf's At times, some of Everett’s supply that
could be delivered to the Mystic Units could insté® delivered to the New England natural gas
markets through Everett’s pipeline interconnectiolrsthis circumstance, regional natural gas
prices serve as an “opportunity cost” for the ustiel by the Mystic Units. However, it is often
the case that not all of the conserved fuel casolile For instance, Everett’s pipeline capacity
may already be committed to sales to other custmmerthere may be insufficient capacity,
pressure, or demand downstream to accept the sappli

Mr. Wilson proposes that to better represent th@dpnity cost of the Mystic Units’
energy under this first scenario, the Agreementishprovide that this energy should at times be
offered in two blocks, with two SVCs and resultoifer prices: one block would correspond to

the natural gas volumes that could otherwise gbd@ipelines, and for which the offer price

205 The Fuel Index Price, defined in section 3.4.i.e3e current daily price determined using a &watNG index,

or alternatively, and subject to approval by ISOrk&a Monitoring, the weighted average cost of gathe
storage tank adjacent to the LNG Terminal. Agresng3.4.1.3.

206 Agreement, § 3.4.1.4.
207 Wilson Testimony, Exh. NES-028 at 37:12-14.
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would reflect the AGT opportunity cost; and anothlerck for natural gas volumes that could not
go to the pipelines, and for which the AGT price@dd an opportunity cost. Of course, this
approach that Mr. Wilson recommends would only wibonstellation LNG would actually
offer Everett's gas supplies into the markets asé¢htimes.

The second circumstance is when the supply ofisuehited. Mr. Wilson explains that
under these circumstances, the fuel should be &altia price higher than its replacement

cost?%8

As Mr. Wilson points out, ISO-NE is continuingrefine its rules regarding opportunity
costs to reflect limited fuel-suppfy? Mr. Schnitzer agreed with Mr. Wilson’s concerns:

| agree with Mr. Wilson'’s observation that the ogpaity cost

adder should be conditioned on Everett’'s physiaphobility to

make the third-party sale. Likewise, | agree wihdbservation

that the opportunity cost adder based on an exji@ctaf future

prices must be carefully constructed to avoid gmoofunity cost
adder that is either too low or too high’

The Commission should require that the Agreememtadified consistent with Mr. Wilson’s
recommendations regarding the opportunity costradde

Finally, Section 4.4.3 of the Agreement is intenttegrovide that when Mystic offers
and is dispatched based on an opportunity cost atitgecalculation of the energy margin to be
flowed back to customers captures the full marg@ndfit from any Mystic 8&9 dispatch
(including the margin from an opportunity cost-lthsaergy offer). Mr. Schnitzer testifies that
the section failed to accomplish that int€rit.NESCOE understands that Exelon and ISO-NE

agree that a revision to correct the error is rergs and to this end Mr. Schnitzer proposed

208 |d. at 37:14-15.

209 |d. at 38:17-18 (citing Memo from Jon Lowell to NEPD®arkets Committee, Opportunity Costs for

Resources with Inter-temporal Production Limitasipduly 27, 2018, available at https://www.iso-
ne.com/staticassets/documents/2018/07/a3_iso_menwmpportunity costs.pdf.).

20 gchnitzer Rebuttal Testimony, Exh. MYS-0053 atl42
21 schnitzer Supplemental Testimony, Exh. MYS-0142a1-13:31.
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language to address this erf&r.Section 4.4.3 of the Agreement must be modifieedcount

for the opportunity cost adder; otherwise Mysticuldoreceive a windfall each time the adder is
deployed. Accordingly, the Commission’s Order dtddurther direct ISO-NE and Mystic to
modify the Agreement consistent with this recomnaiach.

C. The Proposed Schedule 3A Is Not Just and Reasonable

1. Mystic’s Proposed Schedule 3A Would Hardwire a Trasparency Lag
Into the Information Exchange Process, Fails to Inade Reasonable
Limitations on Certain Costs, and Unfairly Tilts the Proposed True-
Up Process and Challenge Protocols in Mystic’s Favo

The Commission should reject Mystic’s proposed-trpeand challenge process as unjust
and unreasonable. It should direct Mystic to revis proposed Schedule 3A to ensure that:
(i) consumers have timely information about expsriee which Mystic is seeking recovery
under the Agreement, (ii) a fair and equitable pssds in place so that consumers can
understand and, as necessary, challenge thesesespand (iii) certain categories of costs are
limited and not subject to true-up. NESCOE inchide Attachment C its recommended
changes to proposed Schedule 3A to rebalanceueeaify and challenge process (“NESCOE
Revisions”)?!?

In the Hearing Order, the Commission found that 8kityshould be allowed to collect
actual prudently incurred costs, on a formularyidasbject to true-up, with the prudence of

such costs to be reviewed in a future Commissiocgeding when the costs are actually

known.”?** The Commission further found that “given the irée difficulty in projecting costs

22 1d. at 13:2-3.See alsar. 788:6-790:20BEGIN cul/PRIV-HC] HIIIIGEGEGENEEEEEEEEEE
I

[END CUI/PRIV-HC]

3 In the interest of efficiency, Attachment C does include the true-up methodology template; hawgthe
template will need to be updated to reflect anyngfea to Schedule 3A. The NESCOE Revisions in
Attachment C are the same, or are consistent thighrecommendations of NESCOE witness Cannadyatkeat
reflected in Exh. NES-020.

24 Hearing Order at P 20.
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in advance of the Agreement’s effective date, &edcbncerns raised as to whether certain
expenditures will be necessary to keep the Mystitd.bperational during the proposed service
period, a true-up mechanism is necessary to etisat¢he rates established reflect actual costs
incurred.”® The Commission directed participants to “presaitience regarding the
appropriate design of the true-up mechanism irAreement.?*°

Mystic has proposed Schedule 3A in response t@€tmamission’s directives. Mystic
revised its initial proposal (Exhibit MYS-022) imienection with its rebuttal testimony in this
proceeding, proposing a new Schedule 3A as ExHib#S-0051 and MYS-0052 (the redline
and clean versions, respectively).

While Mystic included in its revised version sonfdle changes that NESCOE’s expert
witness, Ms. Cannady, had proposed in her answe&stgnony, Mystic disregarded or rejected
key protections for consumers. First, its propagalies consumers timely information regarding
capital expenditures made prior to the cost-ofiserperiod—what effectively results in a
transparency lag. Second, Mystic’s proposal failsrovide limitations on the true-up
adjustment for costs that should be disallowedapped, specifically CWC, overtime and
incentive pay, and total O&M costs. Third, Mystienecessarily restricts the inputs subject to
the true-up filings based on a misreading of tharkhg Order. Finally, Mystic includes
arbitrary limitations in the information exchang®gess and challenge procedures. These limit
the ability of interested parties to receive infatimn about the costs Mystic seeks to recover and

they erect barriers to challenging costs. Foréasons discussed below, the Commission should

direct Mystic to adopt the further changes refldatethe NESCOE Revisions.

215 Id

216 Id
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a. Mystic Should Provide Timely Information Regarding Costs
Incurred Prior to the Term.

In her answering testimony, Ms. Cannady recommetitkgdl prior to the cost-of-service
period, Mystic be required to make informationkhd@s with the Commission detailing the
capital expenditures made for the Mystic Units &MIT over the preceding calendar yéHr.
These informational filings would give interesteates a timely “opportunity to review and
begin to assess the prudency of capital” for whitstic will seek recovery from consumers.
To facilitate the review of these expenditures, Mannady proposed a limited opportunity for
parties to ask Mystic questions, restricting eaattypto twenty questions per year and only
allowing questions related to the capital additibfisThese administrative filings would not
initiate the challenge process, but the informatiod data gathered in the reasonable and limited
process could be used as part of the later infeoma&ixchange and challenge proceddf®s.

Mystic shrugged off this recommended change witle Idiscussion. Mr. Heintz
dismissed it as “an additional administrative burded expense that | view as unnecessary.”
He stated that “intervenors will be given the oppotty to review all capital expenditures
incurred between 2018 and the beginning of the,task discovery, and have all of the
protections of the protocols at the appropriatetifi®

Setting aside other serious issues with the prapolsallenge protocols, which are

discussed below, Mr. Heintz glossed over the faaryag between a cost incurred in 2018 and

27 Cannady Testimony, Exh. NES-010 at 27:6-8.
218 1d. at 27:9-10.
219 1d. at 27:16-18.

220 5eeNESCOE Revisions, Attachment C at 3, Section ‘l@donnection with the Filings, Interested Partieay
use information and data provided in an AdministeaFiling and responses to interrogatory requastgart of
the Information Exchange and Challenge Procedwtzsled in Section II7).

221 Heintz Rebuttal Testimony, Exh. MYS-0037 at 32:20
222 |d. at 20:21-22 - 33:1-2.
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the review of that cost as part of Mystic’s progb8622 filing??®* This consideration of and
response to core consumer interests is endemigysfidvt filing as a whole. As discussed in the
Statement of the Cassypraat pp. 7-8, there is, and has been, an informaligparity in this
proceeding, compounded by the extreme time compresshich favors Mystic as the party
with the cost information. Going forward, consurmgerested parties’ ability to obtain timely,
complete, and accurate information about Mystiosts is critical to closing this information
gap and properly protecting consumers’ economer@Hts.

The Commission should direct Mystic to incorporate Schedule 3A the
“Administrative Filings” reflected in the NESCOE ®sions??* Any efforts Mystic may expend
to explain consumer-funded capital expendituresezito their incurrence—what Mystic calls a
“burden”—is outweighed by the consumer interestelved. Timely notification of the capital
expenditures incurred before cost-of-service pepimvides consumer-interested parties and
others with the ability to monitor and observe adesin rate base as they occur, rather than
potentially years later as Mystic has proposed.

In addition, the Commission should require thateSicie 3A be explicit that capital
expenditures incurred prior to the cost-of-seryeeod will be subject to the Information
Exchange and Challenge Procedures. Mr. Heintza@éed at the hearing that this was the
intent??®> However, to prevent any misunderstanding, ScleeBalshould be clarified as set

forth in the NESCOE Revisiorf&®

22 geeSchedule 3A, Exh. MYS-0051 at 4 (“At this timef piant will be updated to include actual capital
expenditures and depreciation incurred betweenalgriy 2018 and December 31, 2021.7).

224 5eeNESCOE Revisions, Attachment C at 2-3, Section I.B
25 gee generallyir. 313 — 320.

226 NESCOE Revisions, Attachment C at 3, Section (“Each of the [Filings] . . . are subject to amitl be made
in accordance with the Information Exchange andl€hge Procedures detailed in Sectigriritluding any
capital expenditures incurred prior to the Term (i.e., between January 1, 2018 and May 31, 2022)
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b. The True-Up Process Should Not Allow Mystic to Reoger
Costs for CWC and Should Cap Recovery for Certain Bbor
Costs and O&M as a Whole.

The true-up adjustment should not allow Mysticdoaver costs that it has not
demonstrated are just and reasonable. As setifottle NESCOE Revisions, there are several
categories of such costs for which Schedule 3A shexplicitly limit recovery??’ The
Commission should direct Mystic to adopt these gkarfor the reasons set forth below.

C. Recovery of CWC Should Be Disallowed.

Sections I.A.1.a.iiiand I.B.1.a.Buprag discuss why CWC should be set to zero dollars
for both the Mystic Units and EMT. The NESCOE R&us apply this limitation to Schedule
3A.228

d. Overtime Labor Expenses Should Be Capped.

Mystic’s proposed true-up adjustment fails to iigany parameters or limitations on
overtime labor expenses. Ms. Cannady explainéeiriestimony why this is inappropriate and
could result in excessive rat&s. As a starting point, Ms. Cannady compared Mystirojected
overtime labor expenses for the Mystic Units, 3%y7&ith the overtime rates of three
comparable fully-integrated utilities operatingTiaxas over a four-year perié®. These utilities,
which operate gas-fired generation resources gitaldystic 8 & 9, had average overtime rates
of 15.55%3' Mystic fails to demonstrate the justness andamaisleness of overtime labor rates

at the Mystic Units that are more than double #tes of comparable utilities. Moreover, under

221 NESCOE Revisions, Attachment C at 1-2, Sectiahg land conforming changes in Section I.C.

228 NESCOE Revisions, Attachment C at 1, Section $ée also idat 2, 4-7, 9, Sections I.A, C.1.i, C.2.ii, C.3.ii,
C.4.i, and C.5.i (deleting “one eighth O&M cash Wing capital allowance”).

22 Cannady Testimony, Exh. NES-010 at 13.
230 1d.; see als&Exh. NES-014 at 3.
21 Exh. NES-010 at 13 (citing NES-013 at 2 (Sche@li€-2)).
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Mystic’s proposal in Schedule 3A, these rates wangldinbounded by any limitations, creating
the potential for even higher overtime labor exgsreas part of the true-up.

As Ms. Cannady explained at the hearing, Mystittemapts to differentiate between
labor costs in Massachusetts and those costs msTaxelsewhefé is unavailing. Differences
in base salaries from state to state is not theis$lystic’s focus on such differences is a
distraction. Ms. Cannady’s recommendation is basethe overtime being paid apercentage
of base payrolf*

Mr. Heintz also argued against a cap based on cositeat this would force Mystic to
hire more operators, which he asserted would iser&ase labor costs’ But Mr. Heintz did
not grapple with the lopsided overtime rates far khystic Units compared with the average
overtime rates of comparable resources. As Msn@#ndemonstrated, Mystic already pays
significantly more in overtime rates to its emplegehan similarly situated utilities pay. Mr.
Heintz provided no evidence to support his conolushat a cap on existing high overtime pay
will necessitate the hiring of additional employe®s tellingly, how many new employees
would be needed.

Ms. Cannady recommended that overtime labor exgdonse¢he Mystic Units and EMT
be capped at 21% of base pay. This recommendatlmased on two factors. First, it is set to

the highest annual overtime percentage that thepaaable utilities Ms. Cannady analyzed had

reportec?® Second, based on the 2017 actuals that Mystidqedfor EMT, [BEGIN

232 Tr. 1724:1-1726:2.

233 Tr. 1724:12-25.

234 Heintz Rebuttal Testimony, Exh. MYS-0037 at 26:5-
235 Cannady Testimony, Exh. NES-010 at 14:5-6.
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curpriv-HC] I

I END CUI/PRIV-HC] 2

Section 1.2 of the NESCOE Revisions incorporatésréasonable limitation on overtime
labor expenses into Schedule $A. The Commission should require that Mystic adbijst t
provision.

e. The Commission Should Require Limitations on Incerive Pay
and Disallow Incentive Pay Based on Financial Perfmance.

Mystic would like to punt to the true-up procesy aarutiny regarding consumer
obligations to fund employee bonus payments. Tom@ission should reject this approach and
instead set clear guidelines for recovering insenpiay during the cost-of-service period and
direct the inclusion of these guidelines in Sche@A.

First, the Commission should cap incentive pay3aB% of base pay for employees of
the Mystic Units and EMT. This is a reasonablatition. While Mystic’s incentive pay rate
(15.30%%°% is based on the second highest percentage of lpayusents to employees of the
Mystic Units over the last six yeats, a 13.3% rate represents a more reasonable staiideard
average incentive payments to these employeestiwsame periotf°

Second, the Commission must disallow incentivetpayis based entirely on financial
performance. Ms. Cannady explained that such pejutded in cost-of-service rates should be

based on performance measures that benefit thoggthe utility services” and not based on

236 1d. at 6-7;see als@&xh. NES-014 at 2.

27 NESCOE Revisions, Attachment C at 1.

238 Heintz Rebuttal Testimony, Exh. MYS-0037 at 20:16

239 Cannady Testimony, Exh. NES-010 at 14:16-19.

240 1d. at 18:16-17.See alsdExh. NES-013 at 4-5, 7; Exh. NES-015; Exh. NES:@#h. NES-017.
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measures that solely benefit sharehold&raMystic’s recovery of bonus payments that are
divorced from ratepayer benefits is contrary tacl€ommission precedefit While the
Commission has indicated that certain incentivenpays may be appropriate for inclusion in
cost-of-service rates, those payments were showawe a connection to “quality” utility
services provided “at reasonable co3f3.That standard is, by definition, not met whenumn
payments are made solely on the basis of finapeidbrmance for the compaf$ As Ms.
Cannady stated, a company is free to provide thosases, just not out of consumers’
pockets*

The Commission should require that Mystic adoptlithéations on incentive pay
reflected in the NESCOE RevisioffS.

f. Total O&M Expenses Should Be Capped.

Ms. Cannady explained that “Mystic has already lesed its O&M costs to take into
account anticipated annual increases and has ma¢iapital amounts that are based on specific

expected projects*” There is no mechanism under Mystic’s proposed@ale 3A to protect

241 |d. at 15:15-18.

242 pyblic Serv. Comm’n v. FERB13 F.2d 448, 456 (D.C. Cir. 1987) (finding tR&RC acted permissibly in
applying a policy that presumed disallowance of cesovery relating to certain advertising thatsloet
provide consumer benefiffrunkline Gas C0.90 FERC 1 61,017 at 61,064 (2000) (disallowingt cecovery
for charitable contributions because they are “grity for the benefit of company shareholders” and
insufficiently related to the utility service prodd). AccordMountain States Tel. & Tel. Co. v. F.C.G39
F.2d 1035, 1043 (D.C. Cir. 1991) (“it is a legitimaim of rate regulation to protect ratepayermft@ving to
pay charges unnecessarily incurred . . . of whatewe.”).

243 NRG Energy, Inc. v. Entergy Servs., Ji26 FERC { 61,053 at P 33 (2009).

244 Mr. Heintz seeks to preserve the recovery of bgrayments on the premise that ratepayers berusfit f

increased sales through reduced costs. HeintztRébestimony, Exh. MYS-0037 at 21:10-14. While
increased sales could provide an ancillary consumaeefit, the bonus payments Mr. Heintz discusees a
nonetheless being made on the basis of financreftiéo the companyather than the benefit to those using
the utility service.

245 Cannady Testimony, Exh. NES-010 at 17:14-161784:20-24.

246 NESCOE Revisions, Attachment C at 1, Sectiomh@ conforming changes in Section I.C.

247 Ccannady Testimony, Exh. NES-010 at 29:20 — 30:1-2
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consumers against further, unexpected cost esmadadir to incentivize Mystic to contain costs.
The Commission should require Mystic to adopt a@eable limitation on O&M cost recovery,
such as the 2% cap that Ms. Cannady has recommeiidhesi 2% cap exceeds the average
fluctuations in O&M costs for Mystic 8 & 9 betwe@013 to 2017, 0.54%? and is modeled on
a similar limitation under Indiana laff?®

Inclusion of a cap on total O&M costs, as refleatethe NESCOE Revisions, will
impose cost discipline on Mystic and help to prévextessive costs passed through to
consumers under the Agreeméttt.

g. Mystic Attempts to Limit the Inputs Subject to the True-Up
Filings Based on a Misreading of the Hearing Order.

Mystic seeks to restrict its obligation to proviest support and prefers to true-up solely
with respect to: (1) capital expenditures, (2) O&kpenses, (3) administrative and general
expenses, and (4) taxes other than income. HowieeCommission imposed no such
restriction, a fact which Mr. Heintz, the archite¢tSchedule 3A, acknowledged on cross-
examinatior™ Instead, the Commission discussed in broadersténmcosts that would be
subject to the true-up process. That the Commission listed some items to be @eidlin the
true-up should not be read as an exclusion of sfRg&rWhile it may be convenient and
profitable for Mystic to narrow the inputs subjéatthe true-up mechanism, rates should reflect

actual prudently incurred costs.

248 |d. at 30-31; Exh. NES-013 at 6 (Schedule CTC-4); B#ES-014 at 6.

249 Cannady Testimony, Exh. NES-010 at 30:5-16.

20 NESCOE Revisions, Attachment C at 1-2, Sectidrahd conforming changes in Section I.C.

31 Tr. 311:4-6.

%2 Hearing Order at P 20.

253 geeidat n. 30 (O&M and administrative and general esgsrishouldalsobe subject to the true-up

mechanism.”) (emphasis suppliedycord id. at P 20 (“. . . we direct the participants to présevidence
regarding the appropriate design of the true-upha@ism in the Agreement.”).
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The NESCOE Revisions remove the artificial resoits that Mystic seeks to place on
the true-up process. It ensures that Mystic widMxle support for all components of rate base
for which it seeks recovery from consumers underAgreement, rather than a subset of rate
base®>* Federal income taxes, including any refunds feess deferred income taxes due to
changes in federal law, are also explicitly listsda component subject to the true-up process.
In addition, interested parties will have the oppoity to review the true-up adjustments for this
broader range of cost components and be able tieocha them under the protocols contained in
Schedule 3A.

The Commission should reject Mystic’s attempt toitlithe inputs that are subject to the
true-up process and should instead direct Mystadapt the changes set forth in the NESCOE
Revisions?>°

h. The Commission Should Direct Other Key Changes to
Schedule 3A to Enhance Transparency and Clarity anthe

Ability of Interested Parties to Review and Challege Mystic’s
Asserted Costs.

I. Mystic’s proposal erects an unnecessary barrier to
information exchange.

Mystic includes multiple layers of limitations itsiproposed Information Exchange
Procedures. NESCOE requests a single substafhiarge to this information exchange process.
The intent of this change is to eliminate an obetéx interested parties receiving information
during a more informal part of the cost review @ssxand potentially obviate the need for
challenges later in the process. In both Seclio® and 11.3.B, as currently drafted, the

information exchange and document requests areelinid “whatis necessaryo determine”

%4 Testimony that FERC Trial Staff sponsored in firisceeding supports this changgeeExh. S-0034 at 2:13-
19, 5:12-17.

%55 NESCOE Revisions, Attachment C at 2, 4-9 (sefiimth changes in Sections I.A and I.C that clatifg
broader costs to be included in the true-up filjngs
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various items and criteria related to the trueilipgf >>® There is no sound reason to layer on
this restriction and leave room for dispute. Thenthission should direct that Mystic amend
these sections to provide appropriate latitudeottsumer-interested parties and others seeking
information through this process. As reflectedhima NESCOE Revisions, the information
exchange and document requests should insteachibedito “whatmay be reasonably
necessary to determine . . %

This change is consistent with recent formula pateocols pending before the
Commission as part of an offer of settlement fidyda broad coalition of New England
transmission owners, NESCOE, New England stategublity commissions, and various other
New England state governmental agen&®sThe New England Formula Rate Settlement,
which included changes to the formula rate as asethe development of protocols, was the
culmination of two-and-one-half years of negotiad@mong numerous parties with diverse
interests. In stark contrast, Mystic developedeSictte 3A unilaterally and without the initial
benefit of stakeholder input. The language Myptmposes could result in customers having to
demonstrate that certain information is necessaitiiput having the benefit of that information.
This is both illogical and more onerous than theyieage in the New England Formula Rate

Settlement and the Commission should direct Mystimake the change NESCOE recommends.

il Revisions to the challenge procedures.

The Commission should direct three changes to ttsl€hge Procedures in Section 11.4

of Mystic’s proposed Schedule 3A. First, it shotdduire the addition of language in Section

26 Exh. MYS-0052 at Section 11.3.A and Section B3emphasis supplied).
%7 NESCOE Revisions, Attachment C at 13-14, Sectib8\ and 11.3.B (emphasis supplied).

28 Joint Offer of Settlement, Docket Nos. ER18-2288et al (filed Aug. 17. 2018) (“New England Formula
Rate Settlement”).
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I1.4.A to eliminate Mystic's unreasonable restiets on the filing of formal challengé¥. Ms.
Cannady further noted that this restriction “coutdntentionally encourage multiple, duplicate
informal challenges from parties seeking to presée right to file a formal challenge latéF®

Second, the Commission should direct Mystic totée®ection 11.4.3°* The scope of
informal and formal challenges is already set fantBections 11.4.B and 11.4.C. Ms. Cannady
recommended striking the scope limitations in ®&&chi.4.D because they are “redundant and
potentially confusing” when considering other smusi of the documeft? Mr. Heintz’s
response to a question seeking to ascertain the wdlSection 11.4.D compounds this confusion
and inaccurately stated that there are items list&kction 11.4.D that are not already captured
in Section 11.4.C%

Third, interested parties should have until Noverni&gh, rather than October 15th, to
submit a formal challenge with the Commissi®h.Ms. Cannady noted correctly that “the
annual process that Mystic has proposed is gegpeoallcompressed for interested parties to
effectively engage in information exchange andlehgke procedures® Extending the

deadline for formal challenges by one month woultjgle additional time for parties to

259 NESCOE Revisions, Attachment C at 15-16, SedtidpA.

260 cannady Testimony, Exh. NES-010 at 33:1-3. NEBGQ@roposed language is modeled on a provision
included in the New England Formula Rate Settlement

261 NESCOE Revisions, Attachment C at 19.
262 19, at 34:7-9.

263 Tr. 321:13-25 — 322:1 (“Q: And then looking at Y0051 at page 21, looking at section 11(4)(D)réfeea list
of eight items under D on that page. And | just warconfirm that each of those items is also id&ghto be
included under 11(4)(C), which is at page 19 cargyover to 20.

A: I think C is setting out the requirement thaishbe met, and D is limiting the informal and feim
challenges to issues relating to that. And thoseetkests that are in C are included in D. Butdo aicludes
others which are -- where there's an account exgghdhere's a -- data is not properly recordedptbper
application is at -- the methodology in sectiors 8ot followed, the accuracy of the data, and tiuelgnce of
the expenditures. So it goes beyond what is in.C.”)

264 NESCOE Revisions, Attachment C at 19, SectighHL
25 Ccannady Testimony, Exh. NES-010 at 31:6-8.
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consider Mystic’s responses to informal challergies whether a formal challenge is warranted.
It also would provide additional time to prepar®anal challenge consistent with the long list
of requirements contained in Section 11.4.C. Irkimg this request for a one-month extension,
NESCOE notes that it is no longer seeking to acatddhe date by which Mystic has to make its
annual update filings, and will agree to the Apst date Mystic has propos&d.

D. The Agreement Is Unjust and Unreasonable Without &lawback

Mechanism, and the Commission Should Direct Mystito Adopt NESCOE'’s
Balanced Approach.

The Agreement must include a properly structurdaviiback” mechanism that achieves
the objective of protecting consumers’ economierests while not discouraging an otherwise
efficient generator from continuing to operatetdtepayers’ ultimate detriment. Without an
appropriate clawback, Mystic will reap windfall fite at ratepayers’ expense if the Mystic Units
and/or EMT continue operations after the term ef Algreement by pocketing the substantial
capital investments consumers funded during theafeservice period. The Commission must
act where Mystic and ISO-NE have not: the conspistetbsence of a clawback provision in the
Agreement is another striking example of the oute@mtwo-party negotiation of a contract
where neither party exercised a responsibilityhevdonsumers paying the Biff. NESCOE has
proposed a fair and balanced proposal to addres&greement’s shortcoming and respectfully
asks the Commission to direct Mystic to adopt #uproach. Connecticut does not support

NESCOE's clawback design and may address this issaiseparate pleading.

%66 Ms. Cannady had recommended an early Marchrigfidiate. SeeExh. NES-020 at 3-8, Section I.C. NESCOE
recognizes the concerns that Mr. Heintz raisedroiqgg the timing of the process in light of Exelsr@nd
Mystic’s timelines for filing audited financial da{Heintz Rebuttal Testimony, Exh. MYS-0033 at 392 —
30:1) and now proposes to retain the April 1 filohge.

%7 See suprat pp. 2-7 (discussing the lack of obligation mj @arty to the Agreement to consumer interests).
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1. Clawback Objectives

Clawback mechanisms address the possibility tlcastof-service resource will reenter
the competitive wholesale markets after a costeo¥ise period has concluded. A clawback
requires the resource to repay consumers for ¢apieenditures (and potentially other coSts)
that consumers paid for during the cost-of-serpiegod?®® This mechanism protects
consumers and promotes the future competitivenethe avholesale market, preventing “an
inequitable and inappropriate outcome for consutard addressing “the unfair competitive
advantage that a resource would have over otheuress” that lacked a “dedicated revenue
stream for capital expenditures and repairs furnmjedonsumers®°

The Commission has not precluded cost-of-serviseurees from reentering the
competitive market, but it has stated that theseures should “not use [cost-of-service |
agreements to continue to operate while they waitrfarket conditions to imprové™ In
addition, while the Commission generally disfaviesources moving between cost-of-service
and market-based rate structuf&st has also expressed concern regarding the design
clawback provision that could potentially “discogeaan otherwise efficient generator from

continuing to operate to the detriment of customiérs

%8 gee, e.g., Midcontinent Independent System Opetatnr161 FERC 61,059 at PP 54-60 (2017) (“MISO
Order”) (directing that clawback provision shouhdlude refunds for both capital expenditures apéirs
providing significant benefits beyond the cost-efwéce period).

269 Bentz Testimony, Exh. NES-001 at 23:11-B2ee.qg.,Midcontinent Independent System Operator, Inc.,

FERC Electric Tariff, Module C, § 38.2.7e (“MISOaback”); PIJM Interconnection, L.L.C., Intra-PJM
Tariffs, Open Access Transmission Tariff, § 118){VPClawback”); New York Independent System Operator
Inc., Market Administration and Control Area SeescT ariff, Rate Schedule 8, § 15.8.7 (“NYISO Clagiia

270 Bentz Testimony, Exh. NES-001 at 23:14-19.

21 New York Independent System Operator, 81 FERC 61,189 at P 84 (201M¥1SOOrder”),order on
clarification & reh’g, 163 FERC 1 61,047 (2018).

212 gee, e.g., NYISOrder at P 83.
273 |d. at P 85 (quotinglew York Independent System Operator, I[85 FERC { 61,076 at P 127 (2016)).
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To NESCOE's knowledge, no party to this proceediag opposed the inclusion of a
clawback mechanism as part of the cost-of-servi@ngement at issue. In its initial filing,
Mystic volunteered that if the Mystic Units remaiheperational past the Term, it was “willing
to provide a ‘clawback’ process to refund certapital expenditures incurred during the
reliability term” and that “this item could be addsed in the settlement process if this matter is
set for hearing and settlemeAf* Mystic has likewise expressed openness to a elekvb
process in connection with capital expendituresEiiT 2"

The need to incorporate a clawback into the Agreenseacute given current New
England activities. ISO-NE is in the process ofedeping a long-term solution to fuel security
concerns to comply with the Commission’s July 2120rder in Docket Nos. ER18-1509-000
and EL18-182-006° In that order, the Commission directed a compkafiling by July 1,

2019 (or, alternatively, ISO-NE must show cause whi ariff is just and reasonable). ISO-NE
has noted that it is “not precluded from evaluatig part of the market design process for a
market-based fuel security solution, the potemadilie of the Mystic units following termination
of the Mystic COS Agreement” Moreover, according to ISO-NE, the Commissionidou
allow Mystic 8 & 9 to continue operations beyond twost-of-service period pursuant to current
Tariff provisions?’® Mr. Schnitzer acknowledged the possibility of Megstic Units remaining

in operation past 2024, stating that such an ouectwil likely be because the fuel security fix

2% Hearing Order at P 15.
2’5 Exh. NES-004 at 3.

276 |SO New England Inc164 FERC 1 61,003 (2018kb’'g pending (“ISO-NE Tariff Waiver Order”). See also
Winter Energy Security Improvements: Market-Basggraches; Problem Statement and a Conceptual
Approach to Address the Problem, New England P&®wet Markets Comm. (Oct. 10, 2018), available at
https://www.iso-ne.com/committees/markets/marketsinittee

217 Exh. NES-003 at 9.
278 |d. at 8.
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provides sufficient market revenue for continuedragion to be economié® In addition, such
a “fuel security fix” could provide potential busiss opportunities to EMT, encouraging
continued operations of the LNG terminal beyonddbst-of-service period and possibility
without either of the Mystic Units remaining opéoatl?°

2. NESCOE’s Proposed Clawback Mechanism

As Mr. Bentz explained, NESCOE'’s proposed clawbaggbroach “ensures that
consumers are repaid within a reasonable time frahie, at the same time, reducing barriers to
market participation if a resource proves to biiefit and competitive in the marketplacé
NESCOE's proposed clawback is reasonable by ddsigause it addresses the Commission’s
concern that a clawback might “discourage an otlserefficient generator from continuing to
operate to the detriment of custome?® imposing potentially hundreds of millions of do#ian
additional costs onto ratepayers to meet resowregueacy needs through new resources that are
not needed.

Mr. Bentz developed NESCOE'’s proposed clawback amsim to reflect these
considerations and sought to balance the inteoé¢$tsth consumers and Mystic. He adapted the
proposed clawback to address the specific Agreearahtesources at issue in this proceeding.

NESCOE’s recommended clawback provision is provaegart of Attachment A
herein®®® It would be a new Section 12.1 of the Agreemévit. Bentz explained in his

testimony the features of the mechanf§h:

279 gchnitzer Rebuttal Testimony, Exh. MYS-0053 ad3rl.
280 geeBentz Testimony, Exh. NES-001 at 23:2-4.
21 1d. at 27:5-8.

282 NYISO Ordert P 85 (quotindlew York Independent System Operator, [H65 FERC { 61,076 at P 127
(2016)).

283 Attachment A at 37-38.
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The clawback would apply to Mystic 8 & 9 and EMT;

The clawback amount would be based on any capiparalitures made during
the cost-of-service period and costs for repams pinovide significant benefits
beyond the end of that period. (This would be deieed by the Owner or its
Lead Market Participant and verified by an indepamcentity);

Mystic would calculate a refund amount equal toghe of: (1) actual cost of
capital expenditures paid, less depreciation asroéed under generally
accepted accounting principl&8,plus interest at the FERC-approved rate, and
(2) the actual cost of repairs that provide sigaifit benefits beyond the cost-of-
service period, pro-rated for the benefit receigtadng the cost-of-service period,
plus interest at the FERC-approved rate;

No less than three months prior to the end of tgeeAment term, Mystic must
file with the Commission the refund amount calcolaiand a list of the capital
expenditures and repairs included in the calculatidystic must also include in
the filing a list of capital expenditures and repanade during the cost-of-service
period that it did not include in the refund amoaalculation. (The time period is
intended to be close enough to the end of theafestrvice period to ensure that
the refund amount will be known prior to the Mydtlaits or EMT reentering the
market and would provide states, customers, arefr atterested parties sufficient
time to review the calculation.);

The refund amount would be amortized over a foargtraight-line period (thus
requiring 1/48th of the total refund for every motie triggering conditions are
not met);

The clawback termination triggering condition fog#fic 8 & 9 would be when
their interconnection rights are terminated; and

The clawback termination triggering condition faviE would be if and when the
facility has not vaporized gas for any continudugé-month period.

NESCOE's approach borrows from some of the conagfiected in the clawback

provisions that other regions have implementedjtlgparts in material respects to tailor the

mechanism to the unique circumstances present&dsiproceeding. For example, the

Midcontinent Independent System Operator, Inc. SKal'), PJM Interconnection, L.L.C.

284 Bentz Testimony, Exh. NES-001 at 25-86g alsdExh. NES-002 at 3-4.

285 In response to a data request, Mr. Bentz clarifiat his recommendation should be modified bystiting
“as determined under generally accepted accouptingiples” for “as approved in the Agreement.” aed
that this clarifying change should further be retibel in Exh. NES-002SeeExh. MYS-0169 at 1.
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("PJIM”), and the New York Independent System OperédiNYISO”) each employ different
payback periods. Mr. Bentz did not adopt any eSthapproaches and instead has recommended
adopting a four-year payback period in this caBeis most closely resembles the NYISO
Clawback, which sets the refund period to the snart 36 months or twice the duration of the
applicable cost-of-service agreem&fit.Mr. Bentz viewed a 48 months refund period—twice
the duration of the Agreement—to be most appropmgaten his review of “the proposed capital
expenditures and expected lives of the facilitiesdnnection with the Agreemerf€® The
recommended refund period—as well as other featfrdee clawback—are designed not to
impose an overly burdensome administrative proeaets ISO-NE, Mystic, and others involved
in the settlement of refunds.

In addition, given the Commission’s concern thataavback could “discourage an
otherwise efficient generator from continuing temte to the detriment of customef&”
NESCOE sought in its clawback design to avoid thiasition of an unduly high hurdle to the
resource reentering the market. At the same tNE&SSCOE sought to avoid extending the
payback period over too many years in order tcabed ratepayers, who should be repaid as
soon as is reasonably practicable. Moreover, @wensumer attrition, an unreasonably long
payback period could deprive some ratepayers afrgihrt of their refund€?®

While a clawback can be designed to require repayiea broader category of costs,

including return on equity, NESCOE'’s clawback psiwn is limited to capital expenditures and

286 NYISO Clawback at 8§ 15.8.7.1 and 15.8.7.2.
287 Bentz Testimony, Exh. NES-001 at 26:21-22.
288 NYISO Ordemt P 85.

289 Cf. Allegheny Generating Co69 FERC ] 61,439, at 62567 (1994) (“to avoidrigfenerational inequities
among customers, utilities are expected to recowsts on g@ro ratabasis from the customers taking service
over the life of the asset).
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repairs that provide a significant benefit beyolmel tost-of-service period. This is modeled on
the MISO Clawback. NESCOE recognizes that differegions may design clawbacks to meet
unique circumstances; here, NESCOE views its recamaied approach as more closely aligning
with consumer interests under the circumstancéisi®fAgreement. For the same reasons
discussed above regarding the payback period, NES@&Deves that a clawback that requires
refunds of all positive cash flows or above marades earned during the cost-of-service period
would present an overly high hurdle to market rgenAs with the payback period, this could
cause an efficient unit to retire prematurely, lag\consumers without any refundisd being
saddled with the substantial costs of one or meve resources needed for resource adequacy.

A more aggressive clawback may appear at firstoglda better protect consumers’
economic interests—at least in the near-term—hbypractice, its trade-offs described above
may place ratepayers in a worse economic posit®imilarly, consumers are disadvantaged by
a clawback design that is overly generous to teeukee or one that extends the repayment
period too far into the future. The Commissiondtaeject more extreme clawback approaches
and direct Mystic to incorporate into the AgreemEBESCOE's balanced approach to a
clawback mechanism.

3. Mystic’s Triggering Exclusions Are One-Sided, Unfai to Consumers,

and Give Mystic a Competitive Advantage Over OtheMarket
Participants.

While Mystic expressed an early openness to applginlawback mechanism to costs
recovered under the Agreemétitjts position has apparently evolved to includeesalcaveats.

Mystic now seeks to narrow the triggering eventsafalawback, substantially undercutting the

20 Transmittal Letter at 16.
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conditions under which it would appfy* The Commission should reject this approach that
advantages shareholders over ratepayers in faWdESICOE’s approach that seeks to balance
interests.

Mystic’s withess, Mr. Schnitzer, begins his crgici of NESCOE's proposal by stating
that it “makes no attempt to distinguish circumseswhere the return of a generator to the
market is not toggling®? This is correct. Mr. Schnitzer's focus on thenback may be in
providing “a disincentive for generators to trytmggle’ back and forth to get the ‘higher’ of
cost of service or market revenué®®” That is not, however, NESCOE'’s objective. As Mr.
Bentz concisely explained: NESCOE's balanced amtro@the clawback is intended to
“ensur|e] that consumers are repaid within a reallentime frame while, at the same time,
reducing barriers to market participation if a i@ee proves to be efficient and competitive in
the marketplace?®®® The Commission has articulated this same conegarding the
implementation of a clawback mechanism that coulkedan efficient unit to retire rather than
reenter the market to the benefit of consuri&rs.

Mr. Schnitzer then asserts that the NESCOE prostsalld be modified to exempt
Mystic from a clawback under two circumstancegstFif ISO-NE implements market rules
valuing fuel security and if Mystic is eligible foinis “market fuel security compensation,” Mr.
Schnitzer concludes that Mystic’s reentry into tirket should not trigger the clawbacR. He

states that Mystic’s decision to exit the Mysticitdrirom “the market was caused by an

291 schnitzer Rebuttal Testimony, Exh. MYS-0053 a386
292 1d. at 36:23 — 37:1-2.

293 1d. at 36:14-16.

294 Bentz Testimony, Exh. NES-001 at 27:5-8.

295 See supranote 282.

29 gchnitzer Rebuttal Testimony, Exh. MYS-0053 aRa71.
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unpriced fuel security constraint in the ISO-NEaapy and/or energy markets — in short, a
market failure.?®” Mr. Schnitzer states that “[i]f Mystic does remaiperational at the
conclusion of the Mystic Agreement, it will likebe because the fuel security fix provides
sufficient market revenue for continued operatimhé economic??® He reasons that “a claw
back would serve no useful service and could algtbal an impediment to achieving the
region’s fuel security requirements” because thgvbhck “turns a sunk cost (already incurred
capital investment) into a ‘to go’ cost from thegmective of Mystic.2*® Mr. Schnitzer
complains that “market revenues not only would haveover all of the real ‘to go’ costs of
continued operation, including risk compensatiart,they also would have to fund the refund
obligation under the claw back*®

As an initial matter, Mystic’s proposed exclusioarf the clawback contravenes
Commission policy. Mystic cannot leverage the A&gnent to continue operating the Mystic
Units while it bides it time “for market conditions improve.®®* The triggering exclusion,
directly connected to ISO-NE’s implementation ofvni@éommission-ordered market rules that
may provide additional compensation to Mystic, setekdo exactly that. There is no basis for
the Commission to take such an explicit departurenfits precedent.

Mr. Schnitzer also leaves out a key detail in himsation. If no “market failure” ever
existed, and Mystic did not receive a cost-of-sgrvAgreement, it alone would have the
obligation to fund all of the capital expenditufesthe Mystic Units. This is the same

obligation that all market participants assumeni ¢ompetitive market. It is inaccurate to

297 1d. at 37:2-4.

2% 1d. at 37:9-11.

29 1d. at 37:11-15.

390 1d. at 37:16-18.

301 NYISOOrder at P 84.
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characterize the repayment of these expensesasiar o entry: these “to go” costs are the cost
of being in business, as they are for all resouirtéise market today. To the extent these costs
are too high a hurdle for Mystic 8 & 9, as Mr. Sither appears to suggest, this would indicate
that the resources are not, in fact, competitivee sirould indeed retire.

The second basis Mr. Schnitzer provides for an @xiem from a clawback is if the
Mystic Units are “still needed for fuel securityas®mns and the Mystic Agreement needs to be
extended.?? The Commission should likewise reject this orediplea. In essence, Mystic is
asking to be free to earn positive cash flows fanole consumers, while consumers are forced to
wait for any refunds, if any, that they might reeei It would be unjust and unreasonable to
allow Mystic to profit from the capital expenditsréhat consumers fund during the cost-of-
service period only to extend these profits withaxy payback, or at the very least some
consideration in any future cost-of-service agrea@m€&onsumer interests are not subordinate to
shareholder interests, and the clawback shoultbenstructured as if they are.

The Commission should reject Mystic’s request twawa the clawback mechanism.
NESCOE'’s approach places parameters around thdéatkthat balances interests and warrants
approval as proposed.

I. CERTAIN TERMS AND CONDITIONS OF THE AGREEMENT HAVE BEEN

SHOWN TO BE UNJUST, UNREASONABLE, AND UNDULY
DISCRIMINATORY.

A. The Commission Should Provide Meaningful Opportunites for Oversight of
the Mystic Units and EMT During the Cost-of-Service Period.

Despite the Agreement’s explicit shift of costs aisls away from shareholders and onto
consumers, and Exelon’s acceptance of obligatiegarding an LNG terminal that are outside

its traditional expertise, Mystic resists increaegdrsight of the Mystic Units’ and EMT’s

302 schnitzer Rebuttal Testimony, Exh. MYS-053 a22723 — 38:1.
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operations and expenses during the cost-of-sepaded>>®> NESCOE has identified throughout
this brief numerous instances in which Exelon, tigfothe Agreement, shifts risks and costs
unreasonably and inappropriately to consumerss islthe outcome of a negotiation process in
which neither Exelon nor ISO-NE, the only partiestie Agreement, considered consumer cost
implications to be within their purview. Becauke tAgreement may impose hundreds of
millions of dollars in costs on consumers, its ex@mn requires oversight commensurate with the
level of consumer risk and cost exposure. Intesv®rconcerns about oversight cannot be

lightly pushed aside. NESCOE urges the Commissibminimum, to require meaningful
opportunities for states and other consumer-intedegarties to review, assess, and provide input
on the operations and costs in connection withiMigstic Units and EMT.

It is imperative that the Commission react to thteference on consumer costs issues with
vigorous oversight of the Agreement’s executiotighout its term. To that end, NESCOE
believes there is practical value to the Commissioth consumers in providing opportunities for
states and others to assist the Commission inw@wethe implementation of this complex,
first-of-its-kind Agreement. This cost-of-servig@rangement is complex, involving scheduling
of LNG cargoes, third-party fuel sales, performaperalties, and numerous contractual rights
and obligations. Contrary to Mystic’s claim, ISGN right to audit Mystic falls short of the
oversight required under the circumstances ofdbsd-of-service arrangement and the
protections consumers requifé. The incentive structure in the Agreeni&nis also not a

sufficient proxy for oversight and the Commissitwld not interpret it as such.

303 Seee.g.,Berg Rebuttal Testimony, Exh. MYS-0025 at 10:7-2R:1-5, 14:3-23 — 15:1-5.
304 1d. at 14:4-5.
395 1d. at 10:18-20.
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To be clear, NESCOE does not seek a process thwehigh to substitute its or other
parties’ judgment for Exelon’s judgment. Its primanterest is in understanding Exelon’s
operational business decisions and future practsze as LNG cargo delivery, that may cause
consumers to incur substantial incremental cagsticularly in those areas that are novel to
generator cost-of-service agreements, where Exedsrscant experience and consumers are
assuming the risk for its decisions, careful refpuiascrutiny is warranted and necessary to
consumer confidence about cost containment. INAGEGCOE’s recommended Reliability
Charge approactsé¢e supraSection I.B.2.a) is driven in part by NESCOE'sicern about
actions such as scheduling LNG cargoes and man#gidgparty fuel sales, which have
significant consumer cost implications. As dis&ass Section 1.B.2.a above, the Reliability
Charge model mitigates the need for oversight thelEMT because it provides Exelon with the
incentive to manage that facility as efficientlypsssible.

In addition to the Reliability Charge structureg tiommission should consider providing
states and other parties, as appropriate, with yopities to monitor the operations and costs of
the Mystic Units and EMT during the cost-of-servperiod. One path to accomplish this is the
Connecticut Parties’ proposal for management ad¥fittfNESCOE urges the Commission to
require ongoing opportunities for states and otheisumer-interested parties to review timely
information on the transactions Mystic and itsleffes undertake in furtherance of the cost-of-

service arrangement.

306 SeeExh. CT-010 through Exh. CT-017.
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THERE ARE OTHER ASPECTS OF THE PROPOSED RATE TO BE
COLLECTED UNDER THE MYSTIC AGREEMENT THAT ARE NOT J UST
AND REASONABLE, AND ADDITIONAL TERMS AND CONDITIONS OF THE
MYSTIC AGREEMENT THAT SHOULD BE ADOPTED.

A. The Commission Should Require Changes to the Agreeamt to Safeguard
Consumers and Should Disallow Costs that Mystic Halot Demonstrated
are Just and Reasonable.

1. The Agreement Should Be Modified to Enhance Commigm
Oversight and Consumer Protections, Ensure that Exass
Performance Payments Accrue to Consumers, and Bettalign with
the Objectives of the Agreement.

In his testimony, Mr. Bentz identified the need fevisions to the Agreement to clarify

how it may be extended beyond the two-year T&/mMIr. Bentz recommended that any

extension should be subject to Commission appreviti, the opportunity for states and others

to comment as part of the proceedifiy.To conform with this recommendation, Mr. Bentz

suggested deleting Section 2%¥%(a new provision not included in tpeo forma and

modifying Section 2.3'° Mystic has agreed with NESCOE that Section 2sBduld be deleted

and that Section 2.2 be changed to require th&-INE seek Commission approval to extend

the Mystic Agreement beyond” the two-year tefmWhile NESCOE expects that Mystic will

seek to refile the Agreement to reflect these ahdrachanges as part of its compliance with a

pending Commission order, the Commission shouldrentat NESCOE's proposed

modifications to Sections 2.2 and 2.2.1 are redlédn any further compliance filing?

307

308

309

310

311

312

Bentz Testimony, Exh. NES-001 at 11-13; Exh. NIB@-at 1.

SeeExh. NES-001 at 12:13-18.

Exh. MYS-0080 at 11.

Id. at 11-12; Exh. NES-002 at deeExh. MYS-0080 at 11 (Section 2.2).
Berg Rebuttal Testimony, Exh. MYS-0025 at 4:18-22

These changes are reflected in Attachment A at 11
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In addition, the Commission should direct a chatog®ection 4.4.3 of the Agreement
that Mystic has proposed to clarify its and 1SO-8lEtent in negotiating the provision
(addressing the opportunity cost adder). This ghas discussed in Section I.B.3.a.ii, above.

a. The Commission Should Clarify that Excess Positiv€apacity
Performance Payments Flow to Consumers.

In the course of cross examining witnesses for Mystd ISO-NE, NESCOE identified
what appeared to be an oversight in the Agreeméhtpatential significant consumer cost
implications. Section 3.6 of the Agreement prosida pertinent part, that:

The Resources shall be subject to negative CapR@eitiprmance
Payments and eligible for positive Capacity Perfonoe Payments
consistent with other Resources with Capacity Su@iligations;
provided, however, that positive Capacity PerforceaRayments
shall be used solely as a credit against negatm ity
Performance Payments and shall not otherwise atoriine

benefit of the Resources, but net negative Cap&atjormance
Payments shall affect the amount of the Revenudif&?

In other words, if the Mystic Units over-performrahg scarcity events, the positive

Capacity Performance Payments are used to offyetegative Capacity Performance Payments.

Section 3.6 is clear, however, that any excesgipesLapacity Performance Payments “shall

not . . . accrue to the benefit” of the Mystic WnitAs Mr. Schnitzer succinctly stated in response

to cross examinatiofBEGIN CUI/PRIV-HC] I
I (END CUIPRIV-HC] 2

The Agreement is not explicit about what happerexttess bonus performance

payments. Mr. Schnitzer responded in cross-exaioméehat hdBEGIN CUI/PRIV-HC] [}

313 Exh. MYS-0080 at 15. In Attachment A, NESCOEised what it believes to be an inadvertent capiiton
of “Resources” in the first sentence of Section 3[@e Resources shall be subject to negative Ggpac
Performance Payments and eligible for positive Cip&erformance Payments consistent with other
Reseoureesesourceswith Capacity Supply Obligations . . . .” Attankent A at 16. As currently drafted, this
language fails to make the Mystic Units subjedh®same positive or negative Capacity Performance
Payments of other resources.

314 Tr. 881:25 — 882:1.

79



PUBLIC VERSION

I (E\D CUI/PRIV-HC] 2*°
In his testimony at the hearing, Dr. Ethier expdairhis understanding of how net bonus

performance payments that the Mystic Units earnedlavbe settledfBEGIN CUI/PRIV-HC]

I

315 Tr. 883:1-7.
316 Tr.1141:19-25 — 1142:1-20.
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I, (=D CUI/PRIV-

HC].[]

NESCOE requests that the Commission address thefatarity regarding the
settlement of any excess positive Capacity Perfoce&ayments associated with the
Agreement. If consumers are required to fund tlystid Units during the cost-of-service period,
any excess bonus payments should accrue to cors(inedping to offset the significant costs
associated with the Agreement).

NESCOE believes that the existing language in theedment needs to be modified to
accomplish the objective of crediting back any “sexi’ positive Capacity Performance
Payments to consumers. NESCOE notes that Mystigtiadversely affected by this
clarification since the Agreement expressly progitieat excess bonus payments do not accrue
to the Mystic Units. Accordingly, NESCOE respetiffiasks the Commission to direct changes
to the Agreement to ensure that ISO-NE credits ®xpesitive Capacity Performance Payments
as a credit to load through a reduction in the Smpental Capacity Payment.

b. ISO-NE Should Have Greater Flexibility to Terminatethe
Agreement for Unavailability and Forced Outages.

Mr. Bentz recommended two changes to the Agreetogmtotect consumers if the
Mystic Units fail to provide the service for whichhnsumers are paying them. First, in Section
2.2.238 Mr. Bentz proposed that a winter unavailabilityipe be added (December through
February of each year) as a termination triggerthatia stricter operational metric be employed
by adjusting the threshold from 50% to 78%.(Mr. Bentz also suggested that the term

“Resource” should be made plural to clarify thaDtSIE may assess the Mystic Units’ combined

317 Tr. 1142:21 — 1143:6.
318 Exh. MYS-0080 at 11.
319 Bentz Testimony, Exh. NES-001 at 14-16; Exh. NIB-at 1.
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operationsf?° Second, in Section 7.1.2(),the Agreement loosens theo forma’snotice
requirement for anticipated forced outages, inenggthe threshold from ten to 25 days. Mr.
Bentz recommended reinstating the ten-day requineffie Both of these changes are reflected
in Attachment A of this filing?®

NESCOE underscores at the outset two importantideraions in recommending these
changes. First, ISO-NE is seeking to retain thetidyJnits for fuel security, with a focus on
reliability risks during thavinter months?* 1ISO-NE has stated to the Commission “that the los
of [the Mystic Units] presents unacceptable fueusey risks” based on the potential for load
shedding during the 2022-2023 and 2023-2@R+¢er periods’”® To the extent the Mystic Units
are unavailable or non-operational during the cdstervice period, and in particular the critical
winter months, consumers will pay for services teynot receive. That is not a just and
reasonable outcome. As ISO-NE has acknowledgedlihity to terminate the Agreement
provides ISO-NE with a mechanism to protect conssif@ The termination triggering

provisions in the Agreement should likewise protisumer interests.

320 Exh. NES-001 at 16: 14-20; NES-002 at 1. Thiangfe is consistent with ISO-NE’s interpretatiorxkh ENES-
003 at 5.

321 Exh. MYS-0080 at 23.
322 Exh. NES-001 at 18-21; Exh. NES-002 at 2.
323 Attachment A at 11, 24.

324 gee, e.gExh. NES-003 at 2 (ISO-NE explanation that itsjéatives for the agreement were to ensure that the
Mystic units would have the incentive to maintauffisient fuel on site to be available during tinefcritical
need in the winter months.”).

325 |SO New England IncDocket No. ER18-1509-000, Petition of ISO New lnd Inc. for Waiver of Tariff
Provisions at 3 (May 1, 2018) (emphasis suppliselSO-NE Tariff Waiver Order at P 49 (“ISO-NE
performed the Mystic Retirement Studies to evaloggrational risks associated with the retiremémiystic
8 and 9 prior to the 2022-2023 and 2023-2024 wipgeiods. In these Mystic Retirement Studies, HO-
presented 18 scenarios covering a range of possiblemstances if Mystic 8 and 9 were to retirevebeeen of
the 18 scenarios showed that ISO-NE will depletd @-minute operating reserves, which is a viohatb
NERC reliability criteria. In addition, eight oféhl8 scenarios demonstrate that ISO-NE will neesthéal
load.”).

326 Tr.1130:21-24.
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Second, even with modifications to the terminatioggers, ISO-NE would retain its
discretion to exercise its termination rights. NEEYE does not propose any changes that would
alter ISO-NE’s ability to use its judgment regaglimhether termination is warranted under a
specific set of facts or conditions.

i Section 2.2.2

Mystic does not agree with Mr. Bentz's recommeradato revise Section 2.2.2 or
Section 7.1.2(b). Regarding Section 2.2.2, Mr.i8ezkr testified that:

While it is not entirely clear to me whether theufiihg any three
(3) month period from December — February” languiagetended
to span different Commitment Periods, there is aeniondamental
problem with Mr. Bentz's proposal. Section 2.2.2svepecifically
negotiated in concert with the increased Capaanyp$/
Obligation in Winter months contained in Sectioh. 3 hus, the 50
percent availability requirement was deemed redsena light of
the fact that Mystic would incur additional Capg&upply
Obligations of nearly 300 MW in December — Februddy.
Bentz's proposal layers the additional risk of caat termination
upon the bargain already negotiated by ISO-NE,hiciwvMystic
took on significant additional capacity supply ghaliions in the
Winter. His proposal tips the balance too far amaudd be
rejected.}*

Mr. Bentz readily acknowledged that his recommenzieghges to this provision increase the
risk to Mystic that ISO-NE could terminate the aaet>*® The recommendation is intended to
achieve a more equitable balance between sharetaideconsumer interests. As drafted,
Section 2.2.2 solely applies a twelve-month evadmanf the ratio of the Mystic Units’ economic
maximum limit to their capacity supply obligatiom determine the triggering right. Under this

standard, as Mr. Bentz notes, the Mystic Units fdaifectively be unavailable during either of

327 schnitzer Rebuttal Testimony, Exh, MYS-0053 atl8420.
328 Tr.1642:24 — 1643:2.
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the two winter periods [of the Agreement] and stdt trigger this clause®®® The failure of the
Agreement to account for the unavailability of Mgstic Units during the winter months, which
ISO-NE has identified as the highest reliabilitsksiis a serious gap in the Agreement. NESCOE
underscores Mr. Bentz's statement that “the Agre#rhas little value to consumers if Mystic is
unable to operate during the winter montf8.”

Moreover, contrary to Mr. Schnitzer’s assertiorg 89% availability requirement is not
reasonable simply because Mystic has agreed tti@utlicapacity supply obligations during the
winter months. This enhanced obligation shouldexause Mystic from operating at only half
of its economic maximum limit while continuing teaeive a substantial out-of-market payment
from consumers. ISO-NE has acknowledged thatgh#ri availability threshold for termination
may . . . be warranted® NESCOE has proposed such an availability requerer(iv’5%)
subject, of course, to the Commission’s deternomatif the appropriate threshold value
following its review of the record in this proceegi

il Section 7.1.2(b)

The Agreement modifies the Notice of Forced Outamyesision of thepro forma In the
pro forma the resource owner must notify ISO-NE if a For@adage is expected to last for
more than ten days. The Agreement provides sutiesitgrmore favorable terms to Mystic than
does theoro forma requiring such notice only if the outage is apated to last for greater than

25 days. In defense of this contract modificatidystic has repeatedly pointed to the risk that a

329 Bentz Testimony, Exh. NES-001 at 15:4-5. NESQIB&grees with Mr. Schintzer’s contention thasinot
clear whether more than one capacity commitmenogés implicated by the addition of the languatizuring
any three (3) month period from December — Febrliafpe added clause clearly refers to a single and
continuous three-month period (i.e., one capadtgmitment period at a time). To eliminate any pues
confusion, NESCOE clarifies that the language wauddly to the three-month winter period in 2022-2@2d
then again to the three-month winter period in 20Q24.

330 Bentz Testimony, Exh. NES-001 at 15:11-12.
%1 Exh. NES-003 at 3.
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replacement cargo of LNG could take weeks to arti¢en fact, ISO-NE confirmed that the
change from ten to 25 days was made to addresdoiEgeclaim that it will take approximately
two weeks to receive a shipment of LNG on an emrergeasis if a scheduled delivery fails to
arrive due to force majeure evert® Through this change to tipeo forma all other instances
in which the resources could have prolonged orstiaghic events are effectively cast aside
solely to protect Mystic from this discrete rislatht can manage.

As discussed above, neither party to the Agreeoensed on consumer risks in
developing the Agreement. Extending the notigger by 250%, from ten to 25 days, translates
to roughly one-third of the winter period that IS has identified as a driving factor for
needing to retain the Mystic Units and, in turredieg the Agreement. To illustrate, Mystic
could anticipate that the Mystic Units will be noperational for almost thentire monthof
February 2023 and would not have to notify ISO-NEhe expected prolonged outage,
providing little or no lead time for the grid operato manage fuel security or other reliability
challenges resulting from the outage (or, worsapee serious and sustained outage). The
Commission should not countenance the avoidanediakic notification feature in tipeo
formaagreement. Nor should consumers have to bear tasieliable service or pay the full
cost-of-service rate to Mystic over the long 2%-gariod if, for example, the resources had a
catastrophic operational failure. A ten-day noéfion trigger, as reflected in tpeo forma
more appropriately balances risks between the resamwner and the consumers who are
paying the bill.

Mr. Schnitzer posits that consumers would not gndeeing a benefit in connection with

Mr. Bentz’'s recommended change because while “MAGtinstellation LNG is waiting for the

332 schnitzer Supplemental Testimony, Exh. MYS-0124a8-11; 45:22-23 — 46:1-9.
3833 Exh. NES-003 at 7.
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spot cargo to arrive, Mystic would still be expose®30 million/month in pay-for-performance
and other winter penalties pursuant to Sectioro8tfie Mystic Agreement®®* This misses the
mark. The exposure to potential penalties for perfermance or failure to meet contractual
obligations has no bearing on whether Mystic shpuétvide more timely notice to ISO-NE
regarding a forced outage situation, whether fekited or not. Indeed, if Mr. Schnitzer is
underscoring that consumers rather than Mysticudtilinately foot the bill for a forced outage
no matter what the cause, he effectively pointsyetianother example where no party to the
contract was watching the cash register or conegriemselves with consumer interests.

Mystic has not justified its proposed departurenfitbie Notice of Forced Outage
requirement in thero forma The Commission should direct reinstatement eftém-day notice
trigger3*® In addition, as Mr. Bentz recommended, in lighthe identified reliability risks
during the winter months, the notice trigger shchddreduced to three days during the winter
period®*® At a minimum, should the Commission agree withshity's concern about the timing
in connection with LNG cargo replacement, it shaudhetheless direct the reinstatement of the
ten-day trigger while ordering a narrow exemptionreplacement cargo to address Mystic’s
concern®’

iii. Planned outages should not be taken during the wiat
period.

There is a critical mismatch between ISO-NE’s idfesat need for Mystic 8 & 9 during

the critical winter period and the absence of amyision in Section 7.132 prohibiting Mystic

334 Schnitzer Rebuttal Testimony, Exh., MYS-0053@i7410.

335 Exh. NES-002 at 2.

336 Bentz Testimony, Exh. NES-001 at 21:1-4; Exh. NIPS at 2.

337 Schnitzer Rebuttal Testimony, Exh. MYS-0053 aR2523, 46:1-3.
338 Exh. MYS-0080 at 23.
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from taking a planned outage in this winter peridde Commission should correct this
mismatch by directing the change to this provisieffected in Attachment A

Mr. Schnitzer provided a list of reasons why thevwion should remain unchanged.
First, he cited to “the difficulty of scheduling tages for all of the units and in light of other
outages that may be occurring on the transmissistes).**° NESCOE does not quarrel with
these possible challenges, but understands thaNES®eeks this unusual and costly agreement
primarily to protect fuel security during the wintgeriod®*** To that end, as the planning
coordinator, ISO-NE should work to ensure that lamped outage of the Mystic Units is heeded
during the winter period. Lastly, Mystic fails éxplain why Section 7.1.1 cannot be modified in
the way NESCOE suggests while accounting for tihédid exceptions Mystic provides. Mystic
makes no effort to balance its interests with tiierests of those funding its assets.

Second, Mr. Schnitzer stated: “As Planned Outagasod excuse the failure to perform
under either Pay for Performance or the Winter Beglurity Penalty, Mystic will be exposed to
significant penalties under the Mystic Agreememttfe failure to perform, which will act as
very strong incentive for Mystic to avoid schedgliflanned Outages in the Wintéf? That
may be true, but an incentive is not a substitoteh obligation to plan outages in the nine other
months of the year when ISO-NE has suggested ubasécurity risks are not as acute.

Finally, Mr. Schnitzer concluded that “hard-wiriagprohibition on Planned Outages

from December 1 to February 28 may result in a erahaving to be sought to accommodate an

339 Attachment A at 24; Exh. NES-002 at 2
340 schnitzer Rebuttal Testimony, Exh. MYS-0053 aP4%
341 See supraotes 324-325.

342 Exh. MYS-053 at 45:3-7.
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outage that poses little threat to fuel securify. This line of defense is puzzling. NESCOE’s
proposed revisions do not prevent Mystic from tgkautages during the winter period,;
unplanned outages are, of course, always a pagsidHurthermore, Mr. Schnitzer provides no
support for his contention that an outage durimgwimter period will pose “little threat to fuel
security.” The Commission should give his statenmenweight. To the contrary, ISO-NE has
identified the loss of the Mystic Units as a fuetsrity risk and a more acute risk during the
winter months*** and the Commission should not permit Mystic teetaktended planned
outages during these months.

C. The Commission Should Require Mystic to Reinstatene “Best
Efforts” Standard in Section 7.1.2(e).

Under Section 7.1.2(e) of the Agreemé&htthe Commission may approve ISO-NE’s
payment of additional expenses to the Lead Markeidipant (.e., ExGen) in connection with
the recovery from a Forced Outage or provisionubssitute service. The Agreement modified
the pro formalanguage by swapping ExGen’s responsibility tee“iis best effort to minimize”
these additional expenses with a “commerciallyoaable” standard. Mr. Bentz recommended
that thepro formastandard, which protects consumers, be reinstaeause Mystic provided no
justification for its preference for a lower stardia™®

Mr. Schnitzer attempted to defend the proposedgeghanhis rebuttal testimony:

[M]y understanding is that the “commercially reasble” standard
was negotiated for in this instance because thst*ledforts
standard could require Mystic to spend money oltsadwn

pocket to minimize Additional Expenses, which dedaae
purpose of the provision altogether. The OptioApprove

33 1d. at 45:7-9.

See supraotes 324-325.

345 Exh. MYS-0080 at 24.

346 Bentz Testimony, Exh. NES-001 at 21:10-18.

88



PUBLIC VERSION

Additional Expenses reflected in Section 7.1.2lasigned to
allow resources like Mystics[c] receive payment for unexpected
expenses that result from a Forced Outage. Settstgndard that
could be interpreted to require Mystic to spend eyothat would
not subsequently be recovered to minimize the @bseeded
repairs is not consistent with the purpose ofskistion of the
Agreement — which is to allow the resource to catgecostsi*]

NESCOE does not agree with Mr. Schnitzer’'s charaetgon of Section 7.1.2(e). The
provision sets forth processfor payment of Additional Expenses, not an entigat for ExGen
to cover its costs. That process requires Comansgpproval and it obligates ExGen to
minimize the expenses incurred. Changing the stahapplied to ExGen'’s efforts to minimize
these additional expenses, which may be borne bguoers, is a material change.

NESCOE also disagrees with Mr. Schnitzer’'s contenthat a “best efforts” standard
might “require Mystic to spend money out of its opacket to minimize Additional
Expenses*? As NESCOE understands the provision, it requiheSen toavoid spending
money. Mr. Bentz provided an example during thering to illustrate why the “best efforts”
standard is important:

| want to make sure that the preparing folks, therations folks,
the maintenance folks are trying their hardest itmnmze
expenses as opposed to just saying yeah, brirgdandral
Electric] at their full rates to do the work]]
Mystic has not provided a reasonable justificatmrdeparting from th@ro forma

standard set forth in Section 7.1.2(e). The “leéfsirts” standard should be reinstated, as

reflected in Attachment A>°

347 schnitzer Rebuttal Testimony, Exh. MYS-0053 atl3621.
38 1d. at 46:14-15.

39 Tr. 1647:18-22.

350 Attachment A at 26; Exh. NES-002 at 2-3.
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d. The Commission Should Require a Section 205 Filing
Modify the FSA.

Mr. Bentz recommended two changes to Section 3tBeoAgreement, which as drafted
requires Mystic to provide ISO-NE with copy of poged material modifications of the FSA and
to make an informational filing with the Commissidh First, Mr. Bentz proposed that the
filing with the Commission be made pursuant to FEeation 205, 16 U.S.C. 824 As Mr.

Bentz explained: “The FSA is intricately tied tetcosts that Mystic seeks to recover under the
Agreement. An informational filing is insufficieprotection against material modifications that
could fundamentally alter the FSA and expose coessno greater risk and/or codt®

Second, Section 3.9 does not appear to requir€anymission filing if Mystic proposes
to modify “the conceptual method for calculatingy amargin earned on any third-party sales of
LNG re-gasified through” EMT. It requires only ISTE’s consent. While ISO-NE appears to
interpret this provision as requiring a Commissiting for this modification>>* the contract
language is unclear. Mr. Bentz recommended theticd®e3.9 be revised to require Mystic to
make an informational filing before modifying tbenceptual method for calculating any
margin on these third-party saf&3. Mr. Bentz explained why this change is necessdiye
model used to calculate the margin on these saledtical to the apportionment of risks to

Mystic on the one hand and consumers on the offfee. sale of re-gasified LNG to third-parties

materially affects the Monthly Fuel Supply Cost enthe structure Mystic has proposétf”

%1 Exh. MYS-0080 at 18.

%2 Bentz Testimony, Exh. NES-001 at 17:10-11; ExXBSNDO2 at 1.
%53 Exh. NES-001 at 17:8-10.

%54 Exh. NES-003 at 6.

%5 Exh. NES-001 at 17:12-22.

%% 1d. at 17:15-18.
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The Commission should direct the revisions to phevision that are reflected in Attachment
A 357

2. Mystic’s Recovery of Property Taxes Related to My#t 7 Is Unjust
and Unreasonable.

Mystic has included $15.5 million in costs to reepnthrough the Agreement related to

“Other Taxes.*® Of this amount]BEGIN cUl/PRIV-HC] I
I (- \D CUI/PRIV-HC] .**° The Commission should reject

Mystic’s attempt to shift its property tax burdestated to the Mystic 7 site (“Mystic 7”) to
consumers as part of its cost-of-service arrangefoe Mystic 8 & 9.

Mystic makes no attempt to explain why consumeesibg costs related to Mystic 8 & 9
must pay property taxes related to an entirelyrsgpgarcel of land. Its sole rationale is a
tortured syllogism: (1) Mystic has decided to eefilystic 7 and the jet units, (2) after that
retirement there will be outstanding property taloeghe Mystic 7 site, and (3) consumers rather
than Mystic shareholders should pay those taXe# driver isn’t relieved of paying excise
taxes simply because she stops driving her car.clloshe shift her tax burden to a neighbor
driving a different car.

Mystic’s attempt to shift its tax liability for My 7 is particularly egregious in light of
its ability to sell the Mystic 7 land and any equignt and use those profits to meet its property

tax obligations. Mr. Bentz noted that the sal®gttic 7 “would provide Mystic with an influx

37 Attachment A at 19.
358 Exh. MYS-0050 at 1 (Schedule A, line 18).
39 Exh. NES-005 at 2 (line 42); Exh. NES-047 at 1.

350 Heintz Rebuttal Testimony, Exh. MYS-0037, at 2328 — 24:1 (“. . . the Mystic 7 and jet units twde
retired before the term of Mystic Agreement, ancémwlthat occurs, all the property taxes for the Myshits
will be allocated to the only remaining units, Mgs8 & 9.”).
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of cash, which it can apply toward the share of fitys property taxes>** Mr. Heintz disputed
that “the salvage value for those units can oftfisetproperty tax expenses associated with the
Mystic Agreement” and characterized Mr. Bentz'smalas “speculative and without
foundation.®®? But it isMystic’s burderto establish that its recovery of property taxesr
consumers is just and reasonable, and it has dftanly thetiming of the Agreement as the basis
for recovery’®® Notably, Mystic has not rebutted Mr. Bentz's atiea that Mystic can and

should use any proceeds from the sale of MystiteA@ pay property taxes related to that same

site. In fact, Mr. SchnitzdBEGIN CUI/PRIV-HC] | IEGTGNN
|
I (=\D CUI/PRIV-HC] **

Contrary to Mr. Heintz’'s assertion, Mr. Bentz does$ propose the allocation of property
taxes to “units that no longer exi&t® but rather to Mystic’s shareholders. That isrémult of
allocating “the property taxes during the [costsefvice period] to Mystic 7, 8, and 9 in the
same way [Mystic] did before that perio#®and it is the only just and reasonable outcome
based on the record in this proceeding. In contuasler the Mystic proposal, shareholders
would receive the financial benefit of the saldle site while shifting the corresponding costs to
consumers, providing the company with windfall ot consumers’ expense. In fact, as

Mystic has confirmed, if Mystic 8 & 9 were to retion May 31, 2022, along with Mystic 7 and

31 Bentz Testimony, Exh. NES-001 at 28:20-21.

%2 Heintz Rebuttal Testimony, Exh. MYS-0037at 24:4-7
33 1d. at 23:20-22.

34 schnitzer Rebuttal Testimony, Exh. MYS-0053 48:4-
35 Heintz Rebuttal Testimony, Exh. MYS-0037 at 24:3-
366 Bentz Testimony, Exh. NES-001 at 28:17-18.
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the jet, Mystic would still be assessed the propertes for the periods after the retireméfts.
In that caselBEGIN cUl/PRIV-HC] GGG
[END CUI/PRIV-HC] %8

The Commission should reject Mystic’s attempt tegoaroperty taxes for Mystic 7 to
consumers who are being asked to fund Mystic 8f& Juel security purposes. Nor should it
allow Mystic to defer the issue to the Schedulet@%&-up and challenge process, as Mystic
suggest§®® These property tax charges are “unnecessarilyriied” in relation to Mystic 8 & 9
and should be disallowed nci#?. Instead, the Commission should set clear guidslfor the
recovery of property taxes, requiring that theyabbecated at the same percentage as they were
prior to the cost-of-service perigd.

3. Mystic’s Recovery of Costs Related to Moving the Axiliary Boiler Is
Unjust and Unreasonable.

Mystic seeks to recover $12 million in capital exgitures to “Move/Replace the
Auxiliary steam boiler” from Mystic 7 and relocaten the Mystic 8 & 9 sité’?> Mystic states
that “continued operation of [the Mystic Units] logyl May 2022 requires this relocation given

the sale of the” Mystic 7 property® Mystic 7 will be retired before the start of thest-of-

367 Exh. NES-039 at 5.
368 Tr. 679:7-11.
39 Heintz Rebuttal Testimony, Exh. MYS-0037 at 23:1-

370 Mountain States Tel. & Tel. Co. v. F.C.@39 F.2d 1035, 1043 (D.C. Cir. 1991) (CitNQACP v. FPC425
U.S. 662, 666, 668 (1976) (Federal Power Act rexguiihe disallowance of rates based on illegal necessary
charges)).

71 Bentz Testimony, Exh. NES-001 at 29:3-7. Asestan the Bentz Testimony, Mystic has confirmed this
allocation iSBEGIN cUI/PRIV-HC] I =/\D CUI/PRIV-HC] . Exh.
NES-006.

372 Exh. MYS-005 at 5.
373 |d
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service periodife., June 1, 2022Y* Mr. Schnitzer explained that the Mystic 7 auxilidoiler

“Iis currently used to provide start up steam forshity8 or 9 when Mystic 7 is not on line. If
Mystic 8/9 were to retire at the end of May 202#&re would be no need to relocate or replace
the auxiliary boiler.2”> Mr. Schnitzer further described the status ofNtystic 7 site:

[BEGIN CUI/PRIV-HC]

W
N
o
| —

[END CUI/PRIV-HC].
The Commission should disallow Mystic’s recoverycosts associated with relocating

the auxiliary boiler. Mystic postures that theogtion of the boiler is for the benefit of Mystic

8 &9. [BEGIN cuiPrIv-HC] I
I
-
I
I

37 Heintz Rebuttal Testimony, Exh. MYS-0037 at 23221
375 Schnitzer Rebuttal Testimony, Exh. MYS-0053 atl8220.
376 |d. at 43:4-12. Mr. Schnitzer confirmed during therireathat{BEGIN CUI/PRIV-HC] [ EGTNGNGNGE

I (END CUI/PRIV-HC] Tr. 879:14-17.

377 Schnitzer Rebuttal Testimony, Exh. MYS-0053 a74R2.
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[END CUI/PRIV-HC]
Mystic has made no attempt to justify why consunsésuld be forced to bear the boiler

relocation costs just because Mystic is in[BEGIN CUI/PRIV-HC] | GGG

I = \D CUI/PRIV-HC]

Moreover, Mystic, as with the property tax issugcdssed above, would be unjustly

enriched by reaping the financial rewards of sgllystic 7 and passing the costs related to the

378 Tr. 887:8-14.
379 Tr. 879:14-17.
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sale to consumers. The timing of the auxiliaryidroielocation is, by Mystic’s admission,

directly correlated with its sale of the propefty.Just because tiBEGIN CUI/PRIV-HC]

I
I (END CUI/PRIV-HC]  When a house is

sold, it is the seller’s responsibility to move gquent that the new owner does not want. The
seller can try to negotiate with the buyer for digposal of that equipment, but if no deal is
reached the seller cannot elect instead to passosite onto a third-party. Any costs to Mystic
related to moving the auxiliary boiler off of theyltic 7 property to complete a sale are Mystic’s
alone to bear, just as any profits from a saleéVystic’s to keep.

Further, the Commission should disallow cost recpuatil Mystic has corrected gaps in
its analysis. First, Mystic never considered whethshould seek an Agreement involving
Mystic 7 & 8 instead of Mystic 8 & 9, which wouldte obviated the need to move the baifér.
It failed to consider how the costs to consumersldbave comparéf—and whether they
would have been reduced—under that arrangemermipsed to the one currently before the
Commissiort®® Without this analysis, Mystic cannot demonstthg its proposal to relocate
the boiler is the least-cost option.

Second, Mystic makes much of the asserted “coffiarencies” of keeping the boiler at

Mystic 7 because the employees at that site operater a different collective bargaining

Exh. MYS-005 at 5 (“continued operation of [thgdtc Units] beyond May 2022 requires this relomatgiven
the sale of the” Mystic 7 propertybee alsd&xh. NES-045 at 2 (“The boiler cannot remain gnatirrent
location because it is located on a parcel of thatl Mystic anticipates selling to a third party.”)

31 Tr. 691:10-22 (Berg).
382 SeeTlr. 886:2 — 887:10 (Schnitzer).
33 Tr. 691:10-22 (Berg).
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agreement® But, again, Mystic never considered whether kegpie boiler in-place with
Mystic 7 employees was the least-cost option, lte@performed any analysis of those cd%ts.

At minimum, the Commission must require Mystic t@lain in greater detail why it

should be entitled to recover $12 million in costited to the boiler move. Mr. Bentz described

the report that Mystic relied upon to justify thests associated with the auxiliary boiler
relocation:

Mystic . . . provides . . . a copy of a repfBEGIN CUI/PRIV-
HC]

I (END CUI/PRIV-HC] .[*]

As Mr. Bentz stated, Mystic has never explainedyniths seekings12 millionfor the

project.®®” Mystic has the burden of justifying these costreover, thdBEGIN CUI/PRIV-
of

I EN\D CUI/PRIV-HC] than the proposed $12 million that Mystic seekeetmver®®
The cost-of-service period is two-years. As MrnBenoted[BEGIN CUI/PRIV-HC] |
|
I (E\D CUI/PRIV-HC] Absent a more complete explanation for the $12

million cost, the Commission should only allow MggBEGIN CUI/PRIV-HC] | IR

384 Schnitzer Rebuttal Testimony, Exh. MYS-0053 atl4319.
385 Exh. NES-046 at 10 (NES-MYS-16-42).

386 Bentz Testimony, Exh. NES-001 at 33:1-9.

37 |d. at 33:10 (emphasis supplied).
388 Exh. NES-008 at 8-9.

389 Bentz Testimony, Exh. NES-001 at 34:7-8.
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|
I (- \D CUI/PRIV-HC] if it seeks to incur those higher costs in

the interest of a better financial outcome foshareholders. Those additional costs just should
not be passed on to ratepayers.

Like Mystic’s proposed cost recovery of propertyes, Mystic seeks to punt the
recovery of expenses related to the auxiliary badehe proposed Schedule 3A process. That
process, however, does not allow Mystic to receests that are disallowed as a matter of
law.3*® The Commission should set a clear standard ngerdéing cost recovery for the
auxiliary boiler.

4. Mystic Should Not Be Permitted To Recover Its Clairad Costs

Related to the Supposed “Expected Change” to Mediurnmpact
Status.

Mystic witness Berg sponsors Exhibit MYS-005, whiisks the “Capital Costs of Mystic
8&9 and Everett3** That exhibit includes an expenditure for Mysti& 8 in 2022 of
$8,752,629 in connection with “NERC-CIP Incremer@apex’—i.e., capital expenditures
related to compliance with North American Electeliability Corporation (“NERC”) critical
infrastructure protection (“CIP") requiremeritd. Mystic attributed to this expenditure to “the
expected change to medium impact facility desigmeti®> Mystic also includes, in Exhibit
MYS-0050[BEGIN cUI/PRIV-HC] GG
.|

390 Mountain States939 F.2d at 104AACR 425 U.S. at 666, 668 (Federal Power Act requiresiisallowance
of rates based on illegal or unnecessary charges).

31 Exh. MYS-001 at 5:9.

392 Exh. MYS-005 at 5.
393 |d
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I [END CUI/PRIV-HC] In his testimony, Mr. Berg explains that when “IS(E, as
planning coordinator for the Mystic units, has dested Mystic 8&9 as resources needed to
ensure reliability for the ISO-NE region for a pefilonger than one year, their classification
under NERC Reliability Standard CIP-002-5.1a Resjaent R1.1 will automatically change
from ‘low impact’ to ‘medium impact’ BES Cyber Sgshs,” and they will be “subject to all of
the key cybersecurity controls mandated by the RaRability Standards*® However, the
record does not support Mr. Berg’s conclusion tB&-NE will take the necessary action to
cause Mystic 8 & 9 to be reclassified as mediumaahgacilities. Mystic has not demonstrated
that its expenditures in connection with the Cl@ureements are just and reasonable, and the
Commission should disallow them.

Reliability Standard CIP-002-5.1a Requirement Rjunes each Responsible Entity to
identify each of its high impact, medium impactd dow impact cyber asset¥ Attachment 1 to
that Standard, “Impact Rating Criteria,” explaihattmedium impact facilities include “Each
generation facility that its Planning Coordinatoffeansmission Planner designates, and informs
the Generator Owner or Generator Operator, as seget avoid an Adverse Reliability Impact
in the planning horizon of more than one ye&f.”

Impact Rating Criterion 2.3 confirms that, for angeation facility to be classified as
medium impact, ISO-NE, in its role as the plannmogrdinator for the New England region,
must do two things. First, the planning coordinaihoist designate a generation facility as

necessary to avoid an Adverse Reliability Impadhanplanning horizon of more than one year.

3% Exh. MYS-0050 at 6.

395 Berg Direct Testimony, Exh. MYS-0001 at 21:14-19.

3% https://www.nerc.com/pa/Stand/Reliability%20Stami$4€ IP-002-5.1a. pdat 2.
397 |d. at 15.
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Second, the planning coordinator must inform theeeator Owner or Generator Operator that it
has so designated the generation facility.

At the hearing, Mystic witness Heintz claimed tt&®-NE has already notified Mystic
that Mystic 8 & 9 are necessary to avoid an Adv&skability Impact in the future, although he
could not say when the notification took placewbether the notification was communicated
verbally or in writing®*® Mr. Heintz's response, however, is twice contreeti. First, as
discussed above, Mr. Berg'’s testified that Mysti& 8 will become medium impact asseis
some point in the futuréOnce ISO-NE ... has designated Mystic 8&9 as resesineeded to
ensure reliability...?%°

Second, contrary to Mr. Heintz’'s unsupported cld®®)-NE has neither designated
Mystic 8 & 9 as necessary to avoid an Adverse Réitig Impact in the planning horizon of
more than one year nor informed Mystic of any stesignation. And contrary to Mr. Berg's
testimony, the record indicates that future achighSO-NE to so designate Mystic 8 & 9 is
neither inevitable nor even likely.

ISO-NE has stated explicitly that “ISO-NE has netetmined that continued operation
of Mystic 8 and/or Mystic 9 are necessary to avwidAdverse Reliability Impact’ as that term
is defined in the NERC Glossary of Tern#8®” In response to a later data request, ISO-NE
repeated that it “does not have a position on, hdredperation of Mystic 8 and 9 during the
Cost-of-Service Agreement period is necessary tidaan Adverse Reliability Impact®

These statements by ISO-NE, the planning coordindieectly refute Mr. Heintz’s testimony

398 Tr. 323:23-324:8.

399 Exh. MYS-001 at 21:14-15.
90 Exh. NES-051 at 15.

01 1d. at 18.
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that ISO-NE has designated Mystic 8 & 9 as necgdsaavoid an Adverse Reliability Impact
and has so informed Mystic. Finally, in resporis® ESCOE Data Request NES-1SO-3-4, ISO-
NE stated that it “does not utilize the definitiohAdverse Reliability Impact in its transmission
planning studies or other studies related to riiigh “°> These responses make clear that: (i)
ISO-NE, the planning coordinator : hast designated Mystic 8 & 9 as necessary to avoid an
Adverse Reliability Impact, and (ii) it is doubtftiat ISO-NE will designate Mystic 8 & 9 as
necessary to avoid an Adverse Reliability Impacrgt time in the future. Without such a
designation, Mystic 8 & 9 would not be classifiedraedium impact facilities.
In addition, ISO-NE has confirmed that it has ra@ntified Mystic 8 or 9 as “critical”

pursuant to other aspects of the CIP requirenf@htsSO-NE stated that:

Regarding the criteria set forth in CIP-002-5.1#aéhment 1, 2.6,

given ISO-NE’s current understanding of the systexisting and

planned, ISO-NE does not anticipate any changesaticipates that

it will continue not to identify Mystic 8 or Mysti@ as “critical” under

the CIP requirements, particularly CIP-002-5.1daéttment 1, 2.6

relating to the Medium Impact Rating (M) criterid8O-NE will

continue to evaluate any potential changes to tRe0D2-5.1a

determinations for Mystic 8 and 9 as new informati@comes

available.*%*
Thus, like ISO-NE’s view of CIP-002-5.1a RequiretBA, it confirms that other aspects of the

CIP requirements similarly do not require ISO-NHKl&signate the Mystic Units as medium

impact facilities, and that ISO-NE has no plandadcso in the future.

402 |d. at 16.
403 Exh. NES-051 at 9.
404 Id. at 9.
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To be clear, NESCOE is not proposing that Mystmudth be denied recovery of justified
costs incurred to comply with FERC-approved mandateliability standard$®® Rather,
Mystic’s claim that Mystic 8 & 9 will meet the cettia to be classified as medium impact units or
that this classification is solely related to tlosteof-service period is unsubstantiated. ISO-NE
has not designated those units as necessary @ avadidverse Reliability Impact in the long-
term planning horizon, and the record makes itkehyithat ISO-NE will so designate the units
in the future. Unless and until ISO-NE does malkehsa designation, determines that such
designation is solely due to the need for the Ageesd, and communicates that designation to
Mystic, Mystic 8 & 9 do not qualify as medium impamits. Mystic will, therefore, not be
required to undertake the expenditures necessamyrply with requirements applicable to
medium impact units. Should Mystic decide to utale such expenditures anyway, it is

appropriate for such optional expenditures to baéby the shareholders.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

(Note: The issues as articulated in the “Propdeaat Statement of Issues,” submitted
by the parties on September 19, 2018, are replidaow to aid the Commission in tracking the
issues along with NESCOE's findings of fact anddaosions of law.)

l. Whether the rate proposed to be collected unttexr Mystic Cost-of-Service Agreement
(“Mystic Agreement”) is just and reasonable?

A. Whether the proposed calculation of non-fuel ¢t®ss just and reasonable?

I. Whether the proposed annual fixed revenue reagnrent (“AFRR”) for
Mystic 8 & 9 is just and reasonable?

1. Whether the proposed rate base for Mystic 8 & $ust and
reasonable?

95 If the Commission does allow cost recovery relatethe CIP designation, Mystic should be requicesupport
its expenditures, which are estimated down to #grep, with greater specificity. The record lachy a
evidentiary support.

102



PUBLIC VERSION

a. Are the proposed gross and net plant values usetthe proposed
AFRR just and reasonable?

. Mystic has not demonstrated that the rate to Heatedd under the Agreement is just and
reasonable.

. The proposed AFRR for Mystic 8 & 9 is not just aedsonable.

. The proposed rate base for Mystic 8 & 9 is not argt reasonable because Mystic has
failed to take into consideration any impairmemsiwse assets, and therefore, Mystic
has failed to value the Mystic Units based on ctioik as they exist today.

. Impairment exists when the expected future nonm{umadiiscounted) cash flows,
excluding carrying charges, are less than the iceygmount.

. [BEGIN CUI/PRIV-HC]
[END

CUI/PRIV-HC]

. An impairment assessment of Everett shiBEGIN CUI/PRIV-HC] | IIEGEGING
[END
CUI/PRIV-HC]

. ISO-NE has, to date, not proposed market rule atmbgimplement a long-term solution
to fuel security—contradicting an assumption thaswnade in Exelon’s asset group
impairment analysis.

. Because Mystic is seeking approval for a cost-ofise agreement solely for the Mystic
Units, a stand-alone impairment assessment fothose asserts is necessary to develop
an accurate value for those units.

. Whether or not the wholesale markets were “workimgthe past is irrelevant to a proper
current valuation of the Mystic Units.

10. Mystic seeks to recover not only expenses it wautdr but for a decision to continue

operating but significant additional costs inclugl®il36 million in return on equity and
$72 million in depreciation expense. There aresshsignificant costs for which Mystic
seeks recovery that it would incur even if it weyeetire, includindBEGIN

CUI/PRIV-HC
[END CUI/PRIV-HC]

11.Mystic’s threats to retire cannot supplant the Cassian’s obligation to ensure that the

rates under the Agreement are just and reasonable.

b. Is the proposed accumulated depreciation justarasonable?

12. The amount of accumulated depreciation reserveésdvigstic subtracts from its gross

plant is understated by over $200 million.
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c. Whether there should be a reduction in rate bdseregulatory
liability to reflect excess deferred income taxégDIT”).

13. Mystic has conceded that there should be a reduttithe tax allowance for the EDIT
amortization, grossed-up for taxes in the amou$20938,678.

d. Is the proposed cash working capital (CWC) jasid
reasonable?

14.Mystic has not justified using one-eighth of its M&xpenses as CWC in this case,
given that Mystic’s request to expense all cagtadenditures for Mystic 8 & 9 during
the cost-of-service period greatly enhances Mystash flow during this period.

15.In the absence of a lead/lag study—and there jastdication for Exelon’s lacking
one—the CWC for Mystic should be set at zero.

16.Mystic’s proposed use of the one-eighth methodstaées rate base by approximately
$2.4 million.

2. Whether the proposed weighted average cost pftahfor Mystic 8
& 9 is just and reasonable?

a. Whether the proposed return on equity is justdareasonable?
i. Is the proposed proxy group just and reasonable?

ii. Are the growth rates used to calculate the irgal cost of
equity for the proposed AFRR appropriately calcudal?

iii. Is the proposed placement of Mystic’s returm@quity within
the range of DCF results just and reasonable?

17.Mystic has not demonstrated that its proposedmeaiarequity is just and reasonable.
Record evidence submitted by the Connecticut Baidtaff and ENECOS demonstrates
that the ROE should be lower than what Mystic rastgie

b. Whether the proposed capital structure is jusidareasonable?

18. Mystic’s request for an ROE based on a capitatsiine of 32.7% debt and 67.3% equity
is unjust and unreasonable in light of Exelon’sitedstructure consisting of
approximately 52.38% debt and 47.62% equity asioé 2018.

19. The Commission should either use a double levetapggal structure approach or set
Mystic’s capital structure to 52.4% debt and 47 €§aity.

c. Whether the proposed cost of debt is just and reedae?

20.[NESCOE does not address this issue in its brief.]
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B. Whether the proposed fuel costs are just ands@aable?

I. Whether the proposed Fixed O&M/Return on Investmt component of
the Monthly Fuel Supply Cost is just and reasonable

1. Is the proposed rate base for Everett just aedsonable?

a. Are the proposed gross and net plant values usedeverett just
and reasonable?

21.Mystic has not demonstrated that the proposed gmagset plant values for Everett are
just and reasonabile.

22.Mystic’s affiliate, ExGen, purchased the Everetility from Engie (DOMAC) for
[BEGIN CUI/PRIV-HC]

I (END CUI/PRIV-HC]

23.The record evidence supports a net plant valu&verett at or near zero dollars.

24.BEGIN cui/PRIV-HC] I
e
I =\D CUI/PRIV-HC]

25.[BEGIN CUI/PRIV-HC] TheBalance Sheet for DOMAC provided in Schedule 211 o
the MIPA reflects an impairment adjustment in theoant of $249,841,000 in 2017.
[END CUI/PRIV-HC]

26.[BEGIN cuiPrIv-HC] [
I (END CUI/PRIV-HC]

27.Impairment of an asset or asset group exists wheexpected future nominal
(undiscounted) cash flows, excluding interest chsr@re less than the carrying amount.

28. A fair value write down occurs when it is deterndrtbat an asset has been impaired
because its fair value is below its recorded cost.

29.[BEGIN cuiPrIV-HC] [
I =N D

CUI/PRIV-HC]

30. For rate regulated utilities, plant impairmentimsfact, a form of depreciation recognized
by FERC’s Uniform System of Accounts.

31.To the extent that Everett is subject to GAAP rulbe rate base value should be zero.

Using the]BEGIN CcUI/PRIV-HC] | =\D CUI/PRIV-HC]

as the rate base violates the GAAP rule that rastor of a previously recognized
impairment loss is prohibited.
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32.[BEGIN cui/PrIV-HC] [
OO
- ]
I (END CUI/PRIV-HC]

33.[BEGIN cui/PrIv-HC] [
I (END CUI/PRIV-HC]

34.Under FERC’s US0A rules, applicable to Mystic whislnow seeking cost-of-service
treatment, when a utility acquires property, thieigaf the property that is recorded in
plant in service on the books of the utility isaested at original cost less depreciation,
including impairment. Any amounts paid in excesswsd be recorded as an acquisition
premium.

35. Mystic has not met the criteria specified in thar@aission’s two-prong “substantial
benefits” test irSeaway Crude Pipeline Co., LLT54 FERC 61,070 at P 92 (2016) to
[BEGIN CUI/PRIV-HC]
[END CUI/PRIV-HC]

a. Mystic has not demonstrated that EMT will be cotegifrom one public use to a
different public use. Rather, EMT will continuedperate in its present use to
provide LNG fuel to Mystic 8 & 9 and to other custers.

b. Mystic has not shown clear and convincing evideheg its acquisition of the
facilities will provide substantial, quantifiablebefits to ratepayers even if the
full purchase price, including the portion abovereiated original cost, is
included in rate base. Mystic has conducted nb analysis.

c. Mystic has not shown that the transaction at iss@a® arm’s length sale between
unaffiliated parties. RathelBEGIN CUI/PRIV-HC]

[END CUI/PRIV-HC]

d. Mystic has not shown that the purchase price obset at issue is less than the
cost of constructing a comparable facility.

36.Everett’s cash flows over the next ten yeardBEGIN CUI/PRIV-HC] | EGINR
B [EN\D CUI/PRIV-HC]

b. Is the proposed accumulated depreciation justarasonable?

37.The proposed accumulated depreciation is not u$treasonable because it fails to
account fo[BEGIN CUI/PRIV-HC] | [=\D CUI/PRIV-HC]

c. Isthe proposed cash working capital (CWC) jasid
reasonable?
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38. Mystic has not supported the use of one-eightmatial O&M expenses as a default
value for CWC for Everett for the same reasonsusised above with respect to Mystic
(seeitems 14-16 above), and the EMT rate base is tatext by approximately $2.3
million.

39.There is no justification for the additional amotimt Mystic originally proposed to add
for “fuel lag.” Mystic has conceded that there assignificant fuel lag and the
Commission should remove the additional $4 milket aside for fuel lag from EMT'’s
rate base.

2. Whether the proposed rate of return on equity Everett is just and
reasonable?

40. Mystic has not shown the proposed rate of returadguity to be just and reasonable.
Record evidence submitted by the Connecticut Baiditaff and ENECOS demonstrates
that the ROE should be lower than what Mystic rastgie

a. Should Everett’s return on equity have a differteplacement
than Mystic within the range of DCF results?

41.[NESCOE does not address this issue in its brief.]

il. Whether the proposal to include all costs of &ett as Mystic fuel costs,
less an appropriate credit for third party salesldNG, is just and
reasonable; and what constitutes an appropriateeaue credit?

42.Mystic’s proposal to allocate one hundred percéfverett’s fixed costs to Mystic with
a 50% credit for third-party sales of LNG is unjast unreasonable, and would give
Constellation LNG insufficient incentives to mandfjeerett efficiently, resulting in
excessive costs passed through to customers amdtbahe regional wholesale markets.

43. Mystic should recover no more than 39.16% of Ev&réked costs; this is proportionate
to the facility’s actual capability of serving Mysiand takes into consideration
Constellation LNG’s opportunity recover some of Etes costs from customers other
than Mystic.

44.Recovery of the full fixed costs of Everett by Mgss anticompetitive, unjust and
unreasonableSee Gulf States Utils. Co. v. FPL11 U.S. 747, 760 (1973).

45. A just and reasonable approach would be the appnemommended by NESCOE
witness Mr. Wilson, which would include:

a. A Demand Charge which would generally reflect Everett’s fixed tgsut
which would be equal to the maximum capacity thgsti¢ can receive from
Everett on a daily basis, as a fraction of itsifieated capacity.

b. A Commodity Charge for actual volumes taken.
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c. An Annual Reliability Charge to compensate Constellation LNG for additional
costs and risks associated with providing firm Hexible service to Mystic.
Such charge would provide a payment based @xanteestimate of costs, and
would be set using a probabilistic simulation tod@lcEverett’s operations to
provide service to Mystic.

46.1f the Commission does not adopt the approach rewamled by NESCOE witness Mr.
Wilson, the 50% margin sharing is unjust and uroeable and would result in a
windfall to Constellation that benefits Exelon.

47.The 50% margin sharing proposal has no evidensiapport in the record.

48.Reducing the share of margin that would accrueawstllation LNG from 50% to 25%
would balance competing interests and reduce eisiohsumers.

1. Whether the Fuel Supply Agreement, winter pemgdtand planning
to procure gas for the coldest winter in 50 yearsate incentives to
over-schedule LNG and artificially depress naturghs prices.

49.[NESCOE'’s brief does not address this issue.]

2. Whether the Fuel Supply Agreement will create iamproper subsidy
by ratepayers of third-party natural gas sales.

50.[NESCOE'’s brief does not separately address thigeisrather, it is subsumed in its
discussion of the Fuel Supply Agreement, above.]

3. Whether the costs of owning and operating thesEatt Marine
Terminal should be allocated between those incurtedserve Mystic,
on the one hand, and those incurred for third partales, on the
other hand, for purposes of determining cost recovander the
proposed Mystic Cost of Service Agreement.

51. Seeitems 42-48 above for NESCOE's position on howdbsts of owning and operating
Everett should be allocated.

4. Whether (i) the proposed percentage of profit toiath Constellation
LNG and Mystic would be entitled with respect tarthparty sales of
gas has been justified and (ii) the calculation afy profit sharing
incentive for third party sales of gas should berfmemed ex post
rather than ex ante?

52.As discussed above in item 48, NESCOE believesifttta# Commission does not adopt
the approach proffered by Mr. Wilson, ConstellatiddiG should be entitled to 25% of
the margins on third-party sales.

5. Whether ISO-NE should be required to engage adkparty expert
to assess the prudency of Mystic’s and Constellaagyas
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procurement and management decisions and, followswgh
assessments, file any disallowances with the Corsiarsunder
Section 205?

53.Seeitems 72-73 below for NESCOE'’s position on theparsed level of oversight over
Mystic and Everett.

ii. Whether the remaining components of the MonthFuel Supply Cost
are just and reasonable?

54.To ensure the Agreement is just and reasonaldboiild be modified so that Mystic
energy should be offered in two blocks, with twgp&hkated Variable Costs, and resulting
offer prices. There is evidence in the record ssggg that Mystic does not oppose this
approach.

55. Section 4.4.3 of the Agreement should be modifeeddcount for the opportunity cost
adder, otherwise Mystic would receive a windfaltleéime the adder is deployed.

V. Whether the remaining terms and conditions &t Amended and
Restated Fuel Supply Agreement (FSA) result in mtender the Mystic
Agreement that are just and reasonable?

1. Whether the FSA results in just and reasonablesf charges for
Mystic 8 & 9?

56.The FSA does not result in just and reasonableclh@iges for Mystic 8 & 9. Mystic’s
proposal is fundamentally flawed and should instedldct an approach that involves (1)
a demand charge, under which Mystic would be resiptenfor 39.16% of Everett fixed
cost; (2) a commodity charge for actual volumetakased on world LNG price index;
and (3) a reliability charge to cover additionaks related to providing firm, reliable and
flexible fuel supply.

C. Whether the proposed Schedule 3A is just andsmable, and satisfies the
Commission’s directive to develop a true-up?

I. Whether the proposed true up information exchangrocess and
challenge protocols are just and reasonable?

57.Mystic’s failure to require informational filingsethiling the capital expenditures made
over the preceding calendar year shows a lackaosparency and makes it more difficult
to meaningfully review and challenge such costs.

58. Certain costs should be disallowed, even in the-ti.. These include:
a. CWC;

b. Overtime labor expenses in excess of 21% of bage pa
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c. Incentive pay based on financial performance, andntive pay in excess of
13.3%; and

d. O&M expenses that exceed a 2% cap.

59. Contrary to the Hearing Order, Mystic proposesléa artificial restrictions on the true-
up process. All components of rate base for wMgitic seeks cost recovery should be
subject to the true-up process.

60. Mystic’s proposed true-up procedures that wouldtlinformation exchange to “whad
necessaryo determine” various items and criteria relai@thie true-up filing is overly
restrictive and inconsistent with the recent forantdte protocols pending before the
Commission in Docket Nos. ER18-2235-060al.

61. Mystic’s challenge procedures include unreasonadstrictions on the filing of formal
challenges.

62. Mystic’s challenge procedures include redundargudage that is confusing and should
be removed.

63. Mystic’s challenge procedures do not provide sighttime for interested parties to
submit a formal challenge; an additional montheeded.

D. Whether a clawback provision should be adoptadd, if so, what amounts
should be refunded and under what circumstances/ditions?

64. Clawback mechanisms address the possibility tleatsgof-service resource will reenter
the competitive wholesale markets after a costeofise period has concluded.

65. Without a clawback provision, the Agreement isjast and reasonable and is
inconsistent with the Commission’s precedent reagiclawback provisions in other
situations involving reliability-must-run generatoiSee N.Y. Indep. Sys. Operator,.Inc
161 FERC { 61,189, at P 83 (2017).

66. A clawback provision is needed in this case to @néwan inequitable and inappropriate
outcome for consumers and to prevent the Mysti¢cdfmom having an unfair
competitive advantage.

67.A clawback provision should also address the Comsiomss concern of discouraging an
otherwise efficient generator from continuing teogie to the detriment of customers.

68. A just and reasonable and balanced clawback poovisould apply to Mystic 8 & 9—
triggered when their interconnection rights areniaated—and to EMT—triggered when
EMT has not vaporized gas for a continuous threatmperiod.

69. A just and reasonable and balanced clawback mesthamould be based on capital
expenditures made during the cost-of-service peaimticosts for repairs that provide
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significant benefits beyond the end of that peneitlh such amounts to be refunded over
a four-year straight-line period.

70. It would be unjust and unreasonable for Mysticecelkempted from the clawback
provision if the Agreement is extended or if itmesrs the market because the ISO-NE
market rules change in the future, and such an pttemwould contravene Commission
precedent and policy.

Whether the other terms and conditions of theylgtic Agreement have been shown to
be just, reasonable, and not unduly discriminatory?

A. Whether the Constellation LNG-Constellation MystPower LLC Fuel Supply
Agreement will enable affiliate abuse or have ardropetitive effects in relevant
natural gas and electricity markets?

71.[NESCOE'’s brief does not address this issue.]
B. Whether the proposed level of oversight over ktyand Everett is appropriate?

72.Because the Agreement shifts risks and costs wmah$/ to consumers, its execution
requires oversight commensurate with this levelsif and cost exposure.

73.1SO-NE'’s right to audit Mystic falls short of theersight required and it would be
appropriate for the Commission to consider progdtates and other parties with
opportunities to monitor the operations and coste@®Mystic Units and EMTe.q,
along the lines of the Connecticut Parties’ propamanagement audits.

Whether there are other aspects of the propdseate to be collected under the Mystic
Agreement that are not just and reasonable, and tiee additional terms and
conditions of the Mystic Agreement, or additionahhsactional rules, should be
adopted?

74.Section 2.2.1 of the Agreement should be deletedSattion 2.2 of the Agreement
should be modified to ensure that an extensioh@®greement is subject to
Commission approval, with a comment opportunitpas of the proceeding. Mystic has
indicated that it agrees with these changes.

75.Section 3.6 of the Agreement should be modifiediaoify that excess positive Capacity
Performance Payments flow to customers.

76.The Agreement’s termination provision in Sectio®.2.is unjust and reasonable because
it leaves the 1SO with insufficient flexibility terminate the agreement for
unavailability; it should modified to add a wintvailability period and a stricter
operational metric.

77.Mystic changed the ISO-Nfro formaprovision addressing notice of forced outages,
Section 7.1.2(b), from ten days to 25 days to acoodate its concern about a force
majeure event due to a missed shipment.
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78.1SO-NE'’s stated reason for needing to retain thatiyUnits is for fuel security and
reliability during the winter months.

79.Section 7.1.2(b) of the Agreement is unjust anctasonable because it could leave
consumers paying for resources that are unavaithbiag the critical winter months; it
should be modified to a three-day period duringwirger and a ten-day period at other
times.

80. Section 7.1.1 of the Agreement is unjust and uineasle because it lacks a prohibition
on Mystic’s taking a planned outage during the wigeriod.

81. Mystic’'s modification of Section 7.1.2(e) of the lsgment is unsupported and places
unnecessary risk onto consumers; the “best effetistld be reinstated.

82.Section 3.9 of the Agreement is not just and realslenbecause (i) it would permit
Mystic to make material modifications to the FSA—dhimations which could have
significant cost impacts on consumers—without mglan FPA section 205 filing at the
Commission; and (ii) it appears to allow Mysticuiailaterally change the method for
calculating the margin on third-party sales.

83. Mystic has not demonstrated that it is just andeeable to recover property taxes
associated with the Mystic 7 site.

84.Mystic has not demonstrated that it is just and@aable to recover $12 million in
capital expenditures to move the auxiliary boitemi Mystic 7 and relocate it on the
Mystic 8 & 9 site.

85. Mystic seeks to recover $8,752,629 in connectiah WNERC-CIP” capital expenditures,
attributable to the expected change to medium imfaadity designation.

86.1SO-NE has not designated Mystic 8 & 9 as necedsaayoid an Adverse Reliability
Impact in the planning horizon of more than oneryaaecessary component of being
classified as a medium impact facility under NER€li&bility Standard CIP-002-5.1a.
ISO-NE has not designated Mystic 8 & 9 as such diume impact facility for any other
reason.
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CONCLUSION

For the reasons discussed herein, NESCOE respgctqglests that the Commission
find that the Agreement as proposed is unjust,asmeable and unduly discriminatory, and (i)
direct changes to the rates to be collected uleAgreement to ensure that it is just and
reasonable; (ii) adopt NESCOE's proposed approadmaodifications to the Fuel Supply
Agreement; (iif) adopt the changes NESCOE recommémthe true-up mechanism in Schedule
3A; (iv) direct Mystic to adopt a balanced clawbaw&chanism as NESCOE proposes; (V)
require changes to the Agreement to enhance cusfmokections and disallow certain costs that
Mystic has not demonstrated to be just and reasenaihd (vi) take other action as the
Commission deems appropriate to ensure that tes,rerms and conditions of the Agreement

are just and reasonable.
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Respectfully Submitted,

/s/ Jason Marshall

Jason Marshal

General Counsel

New England States Committee on Electricity
655 Longmeadow Street

Longmeadow, MA 01106

Tel: (617) 913-0342

Email: jasonmarshall@nescoe.com

[s/ Phyllis G. Kimmel

Phyllis G. Kimmel

Kimberly Frank

Barry Cohen
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McCarter & English, LLP

1301 K Street, NW, Suite 1000 West
Washington, DC 20005

Tel: (202) 753-3400
Email:pkimmel@mccarter.com

Attorneys for the New England States Committee
on Electricity
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COST-OF-SERVICE AGREEMENT

This COST-OF-SERVICE AGREEMENT (“Agreement”) is neads of the 1% day of
May, 2018, among Constellation Mystic Power, LL@e&aware limited liability
company (“Owner”), Exelon Generation Company, LiaRennsylvania limited liability
company (“Lead Market Participant”) and ISO New E&ng Inc., a Delaware non-stock
corporation (“1ISO”).

RECITALS

A Owner is the owner of Mystic 8 (Asset ID No0.1478);03.32 MW (summer
claimed capability) electrical generating statiogether with appurtenant facilities
and structures, and Mystic 9 (Asset ID No. 1616)13.90 MW (summer claimed
capability) electric generating station togethethveippurtenant facilities and
structures, both located in Everett, Massachugéedtsh a “Resource” and

collectively the “Resources”).

B. Owner is a wholly-owned, indirect subsidiary of dedarket Participant, which is
a Market Participant in the ISO New England Marketsad Market Participant operates
and administers the Resources in accordance vatiSi® New England Filed Documents
and the ISO New England System Rules and causegyewapacity and ancillary services
from the Resources to be offered for sale intd\tee England Markets.

C. The sole source of fuel for the Resourcesrgie-Noerth-Americathe liquefied
natural gas (“LNG”) import terminal located in Ee#ly Massachusetts (the “LNG
Terminal’). In its January 17, 2018 Operational IFeecurity Analysis, 1SO identified the
combination of the Resources and the LNG Termisalree of four key facilities which, in
the event of an extended outage, “would resulteqdent energy shortages that would
require frequent and long periods of rolling blagte” On March 29, 2018, Lead Market
Participant announced an agreement to purchadeNGeTerminal to ensure the

continued reliable supply of fuelto the Resounsbge they remain in operation.
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D. ISO is the Regional Transmission Organization femNEngland and is
responsible for the operation of the New Englandt@o Area to ensure short-term
reliability and the administration of the New EngdaMarkets.

E. Lead Market Participant submitted a Retirement x-Bid for the Resources
for the Forward Capacity Auction for the Capacityn@nitment Period starting June 1,
2022 (FCA 13).

F. ISO concluded that the Resources will be neededef@bility purposes during
the Term and expects the Resources may be redoireth out-of-economic merit order
to address fuel security risks that threaten thehiéty of the ISO New England

transmission system.

G. The Parties have agreed (i) that Owner shall cangePA Section 205 proceeding
to be initiated to establish the Annual Fixed RexeeRequirement and (i) to enter into
this Agreement for supplying energy, ancillary segg and capacity from the Resources
into the New England Markets and thereby (x) setréte by which Owner shall receive
its fixed costs for the Resources from Market EBgdints, (y) govern how the Lead
Market Participant shall cause bids to be made (anensure that the Owner receives its

variable costs of supply.

NOW THEREFORE, in consideration of the agreementsavenants set forth herein,
and other good and valuable consideration, thaptaad sufficiency of which is hereby
acknowledged, and intending to be legally boundhisy Agreement as of the Effective

Date, the Parties covenant and agree as follows:

ARTICLE 1

DEFINITIONS AND RULES OF
INTERPRETATION

1.1. Definitions.
Except for the terms defined below and in the &tdcschedules, capitalized terms shall
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be as defined in the ISO New England Filed Documant the ISO New England
System Rules.

1.1.1. “Additional Expenses” shall mean costs associated with O&M Items in

excess of the Fixed O&M Expenses.

1.1.1.a. Annual Delivery Program” is the forecast provided by Owner to Fuel

Supplier regarding Owners’ annual vaporized LNQumsments.

1.1.2."Annual Fixed Revenue Requirement”or “AFRR” shall have the meaning set forth
in Schedule 3.

1.1.3. “Availability” means the capability of the Resources, in whole part, at any
given time, to produce energy, capacity, or angillervices in accordance with Good

Utility Practice, and “Available” shall be constdiaccordingly.

1.1.3a.Daily WACOG Price” shall mearthe weighted average cost of all LNG (on an

MMBLtu basis) in the storage tanks located at th&LNerminal on the applicable calendar day

of delivery.

1.1.4. “Effective Date” shall have the meaning set forth in Section 2.1.
1.1.5. “Fixed O&M Expenses” shall have the meaning set forth in Schedule 3.

1.1.6. “Force Majeure Event” means any act of God, labor disturbance, act of the
public enemy, war, insurrection, riot, fire, stoomflood, explosion, any order,
regulation or restriction imposed by a GovernmeAtahority, or any other cause

beyond a Party’s control.

1.1.7. “Forced Outage” means any outage of the Resources (other thamad®la
Outage) that (i) is taken consistent with GooditytPractice and applicable NERC
criteria and (ii) fully or partially curtails theeRources’ ability to supply energy, capacity

and/or ancillary services.
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1.1.8. “FPA” means the Federal Power Act.

1.1.8a “Fuel Supply Agreement” or “ESA” shall be the Amended and Restated
agreement dated July 30, 2018 between Owner ansitélianion LNG, LLC (“Fuel Supplier”)

for the supply of vaporized LNG delivered by Fuap8lier from the LNG Terminal to

Owner.

1.1.8b “Gas” shall mean a merchantable mixture of methane armkr otjaseous

hydrocarbons that complies with all applicable istdy specifications.

1.1.9. “Governmental Authority” means the government of any nation, state or
other political subdivision thereof, including aeamtity lawfully exercising executive,
military, legislative, judicial, regulatory, or admstrative functions of or pertaining to

a government.

1.1.10.4ISO” shall have the meaning set forth in the preambt@isfAgreement

and, where applicable and appropriate, its assigndéor designee.

1.1.11. “ISO Market Monitoring” means the Internal Market Monitor for the ISO.

1.1.12.“ISO New England Filed Documents”means the ISO New England
Inc. Transmission, Markets and Services Tarifimay be amended from time

to time.

1.1.13.ISO New England System Rules’means all manuals, operating procedures
and other requirements of ISO, as each may be addnaim time to time.

1.1.14.“Law” means any law, treaty, code, rule, regulation,rdeoor determination of
an arbitrator, court or other Governmental Authpmtr any license, permit, certificate,
authorization, qualification, or approval grantgdabGovernmental Authority to the
extent binding on a Party or any of its property.

1.1.15.Lead Market Participant” shall have the meaning set forth in the preamble of

this Agreement and, where applicable and appragrigt assignee and/or designee.
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1.1.16.“LNG” and “LNG Terminal” shall have the meanings set forth in the recitals.
1.1.17.*Month” means the period beginning at 12:00 a.m. on teedmy of the
calendar month and ending at 12:00 a.m. of theday of the next succeeding
calendar month.

1.1.18.“Monthly Reports” shall have the meaning set forth in Sectlefi44.4.
1.1.19."Monthly Settlement” means the monthly settlement process set fortheinSO
New England System Rules.

1.1.20.“Notice of Additional Expenses”shall have the meaning set forth in Section 7.).2(e
1.1.21.“Notice of Forced Outage”shall have the meaning set forth in Section 7.1.2(b
1.1.22 “Notice of Shut-down” shall have the meaning set forth in Section 7.}.2(c
1.1.23.0&M” means operations and maintenance.

1.1.240&M Expenses” see “Fixed O&M Expenses.”

1.1.25"0&M ltems” means fixed O&M costs of repairs of the Resourcek a
replacements of any part of the Resources to dooresvoid any impairment of the
capability of the Resources to supply energy, cépaad/or ancillary services, which
Owner expenses during the same calendar year chviths performed, in accordance

with Owner’s accounting practices.
1.1.26.“0Owner” shall have the meaning set forth in the preambtéisf

Agreement and, where applicable and approprig@ssignee and/or designee.

1.1.27.“Party” means either the ISO or Owner or Lead Market Hpatt as the
context requires, and “Parties,” means ISO and @and/or Lead Market
Participant, as the context requires.

1.1.28.“Periodic Cost Report” shall have the meaning set forth in Section 6.1.1.

1.1.29.“Planned Outage,” means a planned interruption, in whole or in parthe
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electrical output of a Resource to permit Owngpeédorm maintenance and repair of the
Resource, including O&M Items.

1.1.30.“Resource(s)” shall have the meaning set forth in the Recitals.
1.1.31.“Resource Characteristics”shall have the meaning set forth in Section 3.4
1.1.32.“Revenue Credit” shall have the meaning set forth in Sectiefr’4.4.
1.1.33.“Shut-down” shall have the meaning set forth in Section 7.).2(c
1.1.34.“Shut-down Date” shall have the meaning set forth in Section 7.1.2(f
1.1.35.“Stipulated Marginal Cost” shall have the meaning set forth in Section 3.4.
1.1.36.“Stipulated No-Load Cost” shall have the meaning set forth in Section 3.4.
1.1.37.“Stipulated Regulation Offer” shall have the meaning set forth in Section 3.4
1.1.38. “Stipulated Start-Up Cost” shall have the meaning set forth in Section 3.4.
1.1.39. “Stipulated Variable Cost” shall have the meaning set forth in Section 3.4.
1.1.40. “Substitute Unit” shall have the meaning set forth in Section 7.).2(b
1.1.41."Supplemental Capacity Payment”shall have the meaning set forth in Schedule 3.

1.1.42 Term” shall have the meaning set forth in Section 2.1.

1.1.43.*Variable O&M” shall be the amount specified in Schedule 1.

1.2. Interpretation.
In this Agreement, unless otherwise indicated bentise required by the context,
the following rules of interpretation shall apply:

1.2.1. Reference to and the definition of any documertliting this Agreement, ISO
New England Filed Documents and the ISO New Eng&ystem Rules) shall be deemed
a reference to such document as it may be amesdpglemented, revised, or modified

from time to time and any document that is a susmethereto.
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1.2.2. The article and section headings, and other capiiothis Agreement, are for
the purpose of reference only and do not limitféect its meaning.

1.2.3. Defined terms in the singular shall include therglland vice versa, and

the masculine, feminine or neuter gender shalumhelall genders.

1.2.4. Accounting terms used herein shall have the meargngn to them under

generally accepted accounting principles withintimted States consistently applied.

1.2.5. The term “including” when used herein shall be gy way of example only

and shall not be considered in any way a limitation

1.3. Construction.
This Agreement has been drafted by the Partiesdanel shall not be construed against

any Party as the sole drafter.

ARTICLE 2
TERM

2.1. Effective Date and Term.

Subject to the terms of this Section 2.1, this &gnent shall be effective at the beginning
of the operating hour ending at 1:00 a.m., Jurk022 (the “Effective Date”) and shall
terminate at the end of the operating hour begaain11:00 p.m. as of the date of the
termination as provided in Section 2.2 (“Term”). éanditions precedent to the
effectiveness of this Agreement, (i) the Commissiarst issue an order accepting the
terms of the Agreement and establishing the AnRuad Revenue Requirement
("AFRR”) by December 21, 2018; and (i) each of Barties must re-execute this
Agreement by January 3, 2019 as written confirnmetif@t the Party accepts the
Commission-approved Agreement and AFRR. If eitHehe foregoing conditions
precedent is not met, this Agreement shall be ddanedfective and any signatures hereto

shall be rescinded.
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2.2. Termination.
This Agreement may be terminated as follows:

Once this Agreement is effective, it shall remaireffect foratleastwo 12-month
Capacity Commitment Periods and shall termimatesoonerthan May 31, 2024.
Owner or Lead Market Participant shall provide tynmsotice of any such termination of

this Agreement to the Commissidwothing in this Agreement shall limit the abiliby

the Owner or Lead Market Participant, by mutualssar of the Parties prior to the

commencement of the Term, to seek to terminateAhisement by making a filing with

the Commission in accordance with the Federal Péwer

2.2.1. [PROVISION DELETED]

2-2-12.2.2.Upon 30 days’ notice to the Owner and Lead Marlegti€ipant, the ISO may
unilaterally terminate this Agreement if, over thelve (12) month period preceding the
noticeor during any three (3) month period from Decenthesugh Februarythe ISO

determines that the average value over all houttsainperiod of the ratio of the
Resource’®r ResourcesEconomic Maximum Limit (as it may be redeclarenhfrtime
to time) to the Resourcet® ResourcesCapacity Supply Obligation is less than
fifty-seventy-fivepercent $975%). Owner and Lead Market Participant shall retdimof
their existing rights to challenge the 1SO’s cadtian of the aforementioned ratio under
the ISO Billing Policy.

2.2.22.2.3.This Agreement may be terminated as provided ini@e€.1.2, Section 9.2 and
Section 11.4.

2.3. Consequence of Termination or Expiration.
Inasmuch as the Lead Market Participant submittBét@aement De-List Bid, the Parties
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acknowledge that, upon termination, the provisiohllarket Rule 1 Section 111.13
applicable to resources that have submitted Re¢inee-List Bids and been retained for

reliability or fuel security shall apply.

2.4.  Survival.
Notwithstanding the termination of this Agreemehg Parties shall continue to be bound
by the provisions of this Agreement which by theature are intended to, and shall,

survive such termination.

ARTICLE 3
RIGHTS AND OBLIGATIONS

3.1. In General.

During the Term, the Resources will be listed Gatieg Capacity Resources with
Capacity Supply Obligations. The Resources’ Capa&itpply Obligations shall be in the
amount of their summer Qualified Capacity (speaific703 MW for Mystic 8 and 714
MW for Mystic 9) during all months except for Deceen, January, and February, during
which months their Capacity Supply Obligation slegjual the Resources’ winter
Qualified Capacity (specifically 842 MW for Myst&and 858 MW for Mystic 9). The
Owner and Lead Market Participant shall operatentaim and administer the Resources
in accordance with (a) this Agreement, (b) the I$€v England Filed Documents, (c) the
ISO New England System Rules, and (d) Good Utititsictice, as applicable. Nothing
herein shall be construed to require the OwneremdLMarket Participant to take action
that is contrary to Good Utility Practice.

3.2. Insurance.

Owner or Lead Market Participant shall arrangeafod maintain an appropriate level
of liability and property insurance with respecttie Resources consistent with Good
Utility Practice.

3.3. Bilateral Agreements.
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The Resources will not be subject to any bilatagaeement for the sale or control of
energy or ancillary services from the Resourcelgssrthe Owner or Lead Market
Participant provides the ISO with a copy of thepmreed agreement at least 30 days in
advance of the agreement’s effective date andmbt&O’s prior written consent. If ISO
does not respond within 30 days, ISO will be deetndthve consented. Notwithstanding
the foregoing, during the Term, Owner or Lead MaRarticipant shall only have the
ability to purchase replacement capacity for pexiddring which the Resource(s) (i) are
on ISO-approved Planned Outage(s) or, (i) areancéd Outage(s) and ISO has
approved the purchase of replacement capacity.

3.4. Supply Offers.

For each day, the Lead Market Participant shadirdfir sale energy and ancillary services
(which include Regulation and Reserves) into thes@agland Markets from the
Resources, based on the characteristics and agepatrameters specified in Schedule 2
(the “Resource Characteristics”) and consister wie ISO New England Filed
Documents and ISO New England System Rules. Supidys shall be equal to the
Stipulated Variable Costs as provided below. Su@dfers also shall not exceed Energy
Market Reference Levels as determined using thgimarcost formulas specified in
Appendix A to Market Rule 1 of the Tariff. Lead Ntat Participant shall use commercially
reasonable efforts to cause the submittal of Supiigrs for Economic Minimum Limit
and Economic Maximum Limit that are consistent veithbient air forecasts and /or
environmental permit parameters. Lead Market Rpdit also shall offer Regulation into
the New England Markets from the Resource baséddl@Resource Characteristics using
only Stipulated Regulation Offers as defined below.

3.4.1. The Stipulated Variable Costs shall be self-adpgstormulary rates accepted by
the Commission pursuant to the FPA Section 205qadiag initiated by Owner. The
inputs to the formula below shall be updated darlyat the most frequent time interval
permitted under the ISO New England System Ruligsuldted Variable Costs shall be
determined according to the definitions below ugagameter values from Schedule 1.

Stipulated Variable Cost = Stipulated Start Up +Stpulated No Load + Stipulated
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Marginal
Cost Cost Cost

Where
Stipulated Start Up Cost= Start-Up Fuel x Fuel Price + Start-Up O&M Station

Service (3$) (MMBtu) ($/MMBLtu) %)
Stipulated No-Load Cost= No-Load Fuel x FuelPrice + No Load

O&M ($/hr) (MMBtu/hr) ($/MMBtu) ($/hr)
Stipulated Marginal Cost= Incremental Heat Rate x Fuel Price + Variable
O&M ($/MWh) (MMBtu/MWh) ($/MMBLtu) ($/MWh)
And

Fuel Price = Fuel Index + Fuel Variable/ + Emissi@ost + Fuel Opp. Cost + Op Permit
Adder
Price Other Costs

($/MMBtu)  ($/MMBtu) ($/MMBtu) ($/MMBtu) ($/MMBtu)
Station Service =  Station Service X Energy Price
(S) (MWh) from Schedule 1 ($/MWh)
Emissions Cost = Emissions Rates  x Applicable Emissions Price
($/MMBtu) (Ibs/MMBtu) ($/ton)
3411 “Applicable Emission Price” shall mean the applieakemissions

allowance price ($/ton) from Evolution Markets Iifor successor) converted to pounds

($/Ibs) using appropriate pounds/ton conversioio.rat

3.4.1.2 “Energy Price” shall mean cost of energy used fiplustation
service, calculated using a method permitted utsi@rNew England Filed
Documents and ISO New England System Rules.

3.4.1.3 “Fuel Index Price” shall mean tlewrent-daily-price-determined-using a
word-LENG-index-of—alternativelDaily WACOG Price times Gas delivered by Fuel

Supplier to Ownerand subject to approval biye ISO MarketMenitoringthe

weighted-average costof gas-in-the storage-tapkeantto-the LNG TerminMonitor.
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3.4.1.4 “Fuel Opportunity Cost” or “Fuel Opp. Cost” shalkamthe amount, if

any, as requested by the Fuel Supplier, and a®epipby the ISO Market Monitor,

and applicable to all or a specified amount of fbbaked upon eith€r) the amount, if
any, by which theA\GT{citygate)}-fuelndex-prigdlgonquin, city-gates, Midpoint, as
provided for in Gas Daily, Daily Price Survey (“Adgquin, city-gates”gxceeds the

Fuel Index Priceand/for that calendar dawr (ii) the opportunity cosksseciated-with

mited-supphy-offuelas-approved by 1SO-an@ Harket Moniteringequested b

Fuel Supplier for fuel conservation purpases

3.4.15 “Fuel Variable/Other Costs” shall mean the addaiceimount, if any, to be
added to the Fuel Index Price to reflect othersassociated with the Fuel Index Price to
properly reflect the cost of delivered fuel at tid¢G Terminal. Fuel Variable/Other Costs
shall be subject to approval of ISO Market Monitgyri

3.4.1.6 “Operating Permit Adder” shall mean either: (i) thygportunity cost
associated with the limit on emissions containetheoperating permit and/or (ii) the

cost associated with exceeding the emissions cattiained in the operating permit.

3.4.1.7 “Stipulated Regulation Offer” shall mean the actofér for
providing Regulation from the Resource, subjecrny cap specified in Market Rule

1, as may be amended from time to time.

3.5. Self-Scheduling.
As-eng-as-a-fueHimitation-does-hoetresultanabjeeSubjectto the ISO New England
System Rules, the ISO New England Operating Doctsrerd the compensation
provisions of Article 4, the Lead Market Participamy request to self-schedule the

Resources for operational and maintenance consimiesaincluding testingand-fuel In

addition, the Fuel Supplier may request self-schiegdor tankmanagement purposes.

Any energy
market lossekead Market Participantasenably-believes-that action-willreduce-overall
costs-to-ratepaydneurs as a direct result of self-scheduling asgediwith Fuel Supplier’s
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request shall result in credits against the changdsr the FSA ISO System Operations

may accept or not accept the self-schedule irols discretion.

3.6 Capacity Performance Payments.

The Resources shall be subject to negative CapReitiprmance Payments and eligible for
positive Capacity Performance Payments consisteéhtotherResecureaesourcesvith
Capacity Supply Obligations; provided, howevert fhasitive Capacity Performance
Payments shall be used solely as a credit agaggsttive Capacity Performance Payments
and shall not otherwise accrue to the benefit eRksources, but net negative Capacity
Performance Payments shall affect the amount oRtheenue Credit. Specifically:

I Within each month, positive Capacity Performancgnfnts accrued by a
Resource can be used to offset negative CapaaitgrBence Payments
accrued by either Resouraad (ii) not otherwise reimbursed by Fuel Supplier

under the FSAcreating a net monthly Capacity Performance Paypesition
for both Resources, which may be positive or nggdtiNet Monthly Station

Position”).

il. During the first two months of a Capacity CommitmBeriod, the Net Monthly
Station Position for the second month of the Cap&ommitment Period shall
be added to the first, creating an “Accrued Peradlance” for the month of
July. Thereatfter, at the end of each month withen€apacity Commitment
Period, the Accrued Penalty Balance shall be catledlas the prior month’s
Accrued Penalty Balance plus the current month'sNManthly Station Position;
provided, however, that for the month of June @he@apacity Commitment
Period, the prior month’s Accrued Penalty Balartalde zero and June’s
Accrued Penalty Balance shall be equal to its Neht¥ly Station Position.

ii. If the prior month’s Accrued Penalty Balance isazer negative, and the current
month’s Net Monthly Station Position is negativezero, then the Revenue Credit
for the month shall be increased by the amourt@fibsolute value of the Net
Monthly Station Position, thereby charging any negaCapacity Performance
Payment to the Owner.
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V. If the prior month’s Accrued Penalty Balance isat@ge, and the current month’s
Net Monthly Station Position is positive, then Bevenue Credit for the month
shall be reduced by the lesser of the Net Montkdyi& Position and the absolute

value of the prior month’s Accrued Penalty Balance.

2 If the prior month’s Accrued Penalty Balance isipes and the current month’s
Net Monthly Station Position is negative, and thempmonth’s Accrued Penalty
Balance is greater than or equal to the absoldte\a the current month’s Net
Monthly Station Position, then there will be nowsdment to the Revenue Credit
for that month. If the absolute value of the Netrithdy Station Position exceeds
the prior month’s Accrued Penalty Balance, thenRbgenue Credit shall be
increased by the amount by which the absolute vafldlee Net Monthly Station

Position exceeds the prior month’s Accrued Peridilance.

Vi. If the prior month’s Accrued Penalty Balance isazer positive and the current
month’s Net Monthly Station Position is zero or ijpgs, there shall be no

adjustment to the Revenue Credit for that month.

Vil. Notwithstanding the foregoing, any positive Accrigehalty Balance shall be reset
to $0 on each December 1. For the avoidance oftdthdResources shall not be
permitted to apply positive Accrued Penalty Balanitem one Capacity
Commitment Period to another.

3.7  Winter Fuel Security Penalty.

From December 1 through the last day of FebruaeyResources shall be subject to an
additional Winter Fuel Security Penalty when thiofeing three conditions are met: (i)
Capacity Scarcity Conditions exist and either ahld®esources have a Capacity Performance
Score that is negative, (ii) the volume in the aty@rtank at the LNG Terminal at 8 a.m. of the
day during which the interval occurred is less t6&60,000 MCF, provided that, if the interval
occurs between 48 hours and 6 hours in advandeafext scheduled arrival of an LNG cargo,
this minimum volume requirement shall be 375,000Ayi@nd provided further, that if the
interval occurs less than 6 hours in advance ohéxtschedulscheduledarrival of an LNG

cargo, this minimum tank volume shall be 330,000Ryl@nd (iii) the amount calculated by
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subtracting the mid-point price, in $/MMBtu, foretilenry Hub, as published in Platt’s Gas
Daily for the gas day in which the Capacity Scgr€ibndition occurred, from the mid-point
price, in $/MMBtu, for the Algonquitity-Gates—as-published-in-Platt’'s- Gas Dailytier
relevant-day, city-gateds greater than $17.50/MMBtu (the “Winter Fuel Gaty Penalty”).

The penalty rate shall be equal to the sum of ffle$n Ten Minute Spinning Reserve (System
TMSR), System Ten Minute Non- Spinning Reserve (T3RY, and System Ten Minute
Operating Reserve (System TMOR) Reserve ConstPainalty Factors applied at the Node or
Nodes at which the Mystic units are settled dutimginterval in which Capacity Scarcity
Conditions exist, calculated consistent with Sectlh2.7A(a-e) of the Tariff, using the
following stated values: System TMSR of $50/MWh, NIBR of $1,500/MWh, and System
TMOR of $1,000/MWh. Any Winter Fuel Security Peyaghall be calculated in the same
manner as Capacity Performance Payments (i.e.istemswith Sections 111.13.7.2.2.,
111.13.7.2.3, 111.13.7.2.4), with the exception thhe calculations will not be on a Resource-
specific basis but with the two Resources’ Capdeéyformance Scores combined to form a
single Capacity Performance Score for the Mysatiah. The maximum penalty that can be
assessed in any month pursuant to Section 3.6.&r&hall be $18.49 million, except for the
months of December, January, and February, whereméiximum assessed penalty in any
month shall be $30 million. The maximum penaltyeassd pursuant to these Sections 3.6 and
3.7 shall not exceed $110.30 million per Capacibyn@itment Period.

3.8  Fuel Supply Information Sharing.

The Lead Market Participant shall provide ISO vétB4/7 Operations contact for the LNG
Facility and will authorize that contact to pronypplrovide ISO with operational information
reasonably requested by ISO, including storage Yahknes, scheduled LNG cargoes, and
outages of the LNG Facility. In addition, Lead Matrkarticipant shall provide 1ISO with a
daily report regarding (i) storage tank inventdiy,next scheduled NG cargofexpected

ameount-in-MMBtuarrival date and volumend (iii) expectedaggregaté NG sendout of (a)

third party sales of both vapor (by pipeline) abyliquid (by truck) leading up to theNG
forthat-dagargo arrival date

3.9 Fuel Supply Managementand-Fhird-Party-Sales The Owner, Lead Market
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Participant and their affiliategand Fuel Supplieshall exercise Good Utility Practice with

Fuel Supplier, who are parties to the FSAall not modify any material term of that

Agreement without providing IS@ith-a copy of the proposed modification and submitting
request under Section 205 of the FPA with the Casioin. Withrespect to any modification

to the conceptual method for calculating the AnReiability Charge paid under the FSA,

such modification shall not take effect until Owiodtains ISO’s prior written consent and

submitsan informational filing to the Commission, in thecket in which this Cost of Service
Agreement is approved, that shows the proposedfitatibns at least 15 days in advance of

the modification’s effective datm®

gh

the- LNG-Facility-obtains 1SO’s prierwritten-combeOwner and Lead Market Participant

and/or their affiliates shall meet with ISO (i) @rito the commencement of the Term of this

Agreement to discuss the fuel supply plexecluding but not limited to the Annual Delivery
Programor the first twelve months of the Term, and firor to September 1 of each year of
the Term to discuss the overall fuel supply plaga (the number of cargos scheduled for both
Mystic and third-party sales) for the Winter montgti ecember through March. To the
extent that the fuel supply plan is modified aftexr meeting with ISO (such as through the
additionef, subtractiondelay, advancement or quantity chanfia scheduled LNG cargo),

Owner or Lead Market Participant will provide timeiotice of same to ISO

3.10 Minimization of Out-Of-Market Impacts.
The Lead Market Participant shall cooperate wit@ I8 good faith, in light of the fuel
supply available to the Resources, to minimizentlagket impacts of reliability

commitments in the energy market.
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ARTICLE 4

COMPENSATION AND SETTLEMENT

4.1. In General.

The Lead Market Participant is subject to chargesaedits for services in the New
England Markets, including the Supplemental Capdeityment, in accordance with the
ISO New England System Rules and the ISO New Eddgfled Documents, with
settlement taking place in the normal weekly andhtinky settlement processes as they may
be amended from time to time. The Supplemental €igpBayment shall be settled

through the account of the Lead Market Participdhe Lead Market Participant and the
Owner must comply with all ISO requirements fortomser and asset registration.

4.2. Variable Cost Recovery.

In order to provide for recovery of variable cosite Supply Offers applicable to the
Resources as determined in accordance with Seg#dorshall be included in the
calculation of Net Commitment Period CompensativCPC”) and the Revenue Credit
as defined below. All NCPC shall be paid in accoogawith applicable ISO settlement
procedures. In addition, to the extent that Mystactual fuel costs differ from sum of
the “Fuel Index Price” and/or the “Fuel Variablel®t Cost” components of its
“Stipulated Variable Costs” approved by ISO Mark&initoring, and such difference
precludes Buyer from recovering its actual fueltsd®cause of the operation of the
Revenue Crediting mechanism in Section 4.4, tifergihce between Mystic’s actual fuel
costs for such month and the amount Mystic is piéechto recover for fuel in its
Stipulated Variable Costs for such month shall deed to the following month’s Fuel
Supply Cost.

4.3. Fixed-Cost Recovery.

Lead Market Participant shall be entitled to a 3eimental Capacity Payment for the
Resource for each Month, calculated in accordarniteSechedule 3, which ISO shall cause
to be paid by Participants through the monthlyleet¢nt process for the New England
Markets. The Annual Fixed Revenue Requirement slea#ls determined by the
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Commission pursuant to an FPA Section 205 procgeaditiated by Owner.

4.4. Revenue Credit.

441 1n-GeneralAll revenues related to tHeeseurcesless-the Stipulated-\Yariable
Ceosts{Revenue Credi shall reduce the Supplemental Capacity Payment in

accordance with the formulas in ScheduleTBe Revenue Credit shall include:

(1) All revenues related t@) the Capacity Base Payment, as determineddardance

with the Tariff,ane(ii) the net negative Capacity Performance Paymasits
determined in accordance with Section 3.6 abé¥e_and (iii) theCapacity Base
Paymentwhich shall be calculated as the product of the Ressuccenbined summer

Qualified Capacity for the applicable Capacity Coitnment Period and the Capacity
Clearing Price in the appropriate Capacity Zone.tRe avoidance of doubt, Lead
Market Participant shall not receive Capacity Parnance Payments (positive or
negative) calculated pursuant to the Tariff, arallshstead only receive Capacity
Performance Payments calculated pursuant to Settoabove plus

e T R e e e e

(2) All revenues related to the Resources earned iNéwve England Markets
settled by ISO (in addition to the revenues eaingtde Forward Capacity Market

above), less th8tipulated-Variable-Costof

na-th v oxiAH A\ rlable

costs of producing revenues for Regulation as sgmted by the Stipulated
Regulation Offershat-be-included-in-the-caleulation-of the ReveGuedit-
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(3) Any otherrevenues related to the Resources’ sales thatriwavgeen settled by ISO

(including from bilateral agreements, emission tsgdelease of firm transportation

arrangements, sale of surplus equipment, etcs) deg incremental costs directly
related to securing additional revenue that aremeady accounted for in the Annual
Fixed Revenue Requirement or Stipulated Variablst&avill be included in the
Revenue Credibr FSA These incremental costs may not be greater tiean t

incremental revenues on a case- by-case basiOWher or Lead Market Participant
shall report all such other revenues, or the atesérereof, to ISO in a monthly report
(the “Monthly Report”).

ARTICLE 5
MARKET MONITORING

5.1.  Mitigation.

Although this Agreement provides for Supply Offérat do not exceed thresholds
identified in Appendix A, Market Rule 1, nothingrbé shall preclude the 1SO from
otherwise applying any provision of Appendix A opgendix B to Market Rule 1 to
Owner, Lead Market Participant, or any Affiliateeather, the Resources, or any other
resources of Owner, Lead Market Participant, orAffiyiate thereof, including mitigation
of Supply Offers for Resources covered by this &grent to the applicable Stipulated
Variable Cost as defined in Section 3.4 and Scleetiul

5.2.  Adjustment.

Subject to prior consultation with the Lead MarRetrticipant, Supply Offers that
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exceed Stipulated Variable Cost will be automaliycadijusted by ISO Market
Monitoring to Stipulated Variable Cost.

ARTICLE 6
REPORTING

6.1. Variable Cost and Resource Characteristic Reporting

6.1.1. Owner or Lead Market Participant shall updae components of Stipulated
Variable Costs that are not publicly availablelasytmay change from time to time on a
timely basis, along with supporting informationraguested, in a format approved by ISO
and consistent with the formulas provided in Sec8at and Schedule 1 (the “Periodic
Cost Report”). If Owner or Lead Market Participéaits to provide updated information

on a timely basis, Supply Offers may be adjusteStioulated Variable Costs based on the
information on file. ISO will give Owner 30 daystipr written notice of any change in the
form of the Periodic Cost Report.

6.1.1. The Resource Characteristics applicable to the iress during the Term are set
forth in Schedule 2 hereto. Owner or Lead Marketi€lpant shall provide 1SO with

updated Resource Characteristics set forth onise@\6chedule 2 immediately upon any
change of those Resource Characteristics. If IS€3 dot agree to the revised Schedule, the
Schedule in effect shall remain in effect during Trerm pending alternative dispute
resolution in accordance with Appendix D to MarRetle 1.

6.2. Books and Records; Audit Rights.
ISO shall have the right, at any time upon reaskenadice, to examine at reasonable times

the books and records of Owner and Lead Marketdizatt to the extent necessary to
audit and verify the accuracy of all reports, staats, invoices, charges, or computations
pursuant to this Agreement. The Parties acknowlesgeagree that ISO may perform
audits of the Monthly Reports and the Periodic GRegports as well as a final audit of all
expenses incurred under this Agreement upon coioplet the Term. Owner or Lead
Market Participant’s affiliates shall exercise @aable efforts to secure the ability to
provide ISO, subject to a non-disclosure agreentapies of any contracts between Owner
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or Lead Market Participant’s Affiliates and thir@ipes for the sale of fuel from the LNG
Facility during the Term and any contracts betw@amer or Lead Market Participant’s
Affiliates and third parties for the supply of fuelthe LNG Facility during the Term. Upon
ISO request, Owner or Lead Market Participant alsl provide copies of araffiliate-

fuel supply agreements involving the LNG Termimaéffect during the Terrand

e
- Ci O i O v g Ci Cti Ci

the-ResourecesHuelsupply-from-Constellation LNGE. All information provided during

the course of such an examination shall be tremgaemnfidential information under the
ISO New England Information Policy and any otheple@able 1ISO Protocols.

ARTICLE 7

RESOURCE OPERATION AND
MAINTENANCE

7.1. Planned and Forced Outages.

7.1.1. Planned Outage&xcept during the period from December to Februaepd

Market Participant shall be entitled to take onéath of the Resources out of operation or
reduce the net capability of one or both of thedReses during Planned Outages, in
accordance with the schedule for Planned Outagestablished and implemented
pursuant to the ISO New England System Rules, thasmission, Markets and Services
Tariff and the MPSA.

7.1.2. Forced Outages.

(@) Generally. Lead Market Participant shall be erditle take the Resources
out of operation or reduce the net capability @f Resources upon the occurrence
of a Forced Outage.

(b) Notice of Forced Outage. In the event of a Forcath@e that is anticipated to last
for more thartwenty-fiveten (2510) days(or more than three (3) days during the months
December — Februaryin addition to any other notification obligatianising under 1SO

New England System Rules, the Transmission, MakadsServices Tariff and the MPSA,
Lead Market Participant shall promptly notify IS@writing of its occurrence, estimated
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duration, and whether Additional Expenses are expkto be required to returnthe
Resource(s) to service (a “Notice of Forced Outadegad Market Participant shall also
inform 1SO of the availability of any previouslytired unit (the “Substitute Unit”) and the
costs and time required to bring the Substitutd back into service and to retire the

Resource(s) on Forced Outage.

(c) Notice of Shut-down. As soon as reasonably prduaecafter the date of a Notice

of Forced Outage but in no event greater thanyt{@®) days from the start of such Forced
Outage, any Party may, after assessing the naxpected duration, and expected
incurrence of Additional Expenses, notify the otRarties in writing of its determination
that the Resource(s) shall, subject to the pronssaf Section 7.1.2(e), be Shut-down (a
“Notice of Shut-down”) and if such notice appliesthe entirety of both Resources that

this Agreement should be terminated.

(d) Supplemental Capacity Payment. In the event thia¢eof the Resources is Shut-
down, Owner or Lead Market Participant shall omgnain entitled to receive the
Supplemental Capacity Payment based on the AFRRighrthe Shut-down Date; provided
that with respect to a Shut-down applying only i@, Owner shall have the right but not
the obligation to terminate this Agreement. If OwoelLead Market Participant opts not to
terminate this Agreement, Owner or Lead Marketi€pent may file amendments to the
AFRR with the Commission.

(e) Option to Approve Additional Expenses. With respgech Notice of Shut-down
made by Lead Market Participant, if within thir80) days of receipt of Lead Market
Participant’s Notice of Shut-down ISO provides vetit notice to Lead Market Participant
that it is willing to pass through for payment by tParticipants in the Monthly Settlement
process of the New England Markets such Additighadenses (a “Notice of Additional
Expenses”) that may be required to recover fronh $torced Outage, Lead Market
Participant agrees that it will, with reasonablgpditch, take the action requested by ISO,
i.e., not Shut-down the Resource(s) and make sulcltidnal Expenses as paid to it by the
Participants to return the Resource(s) to servim® such Forced Outage, or make such
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expenditures as paid to it by the Participantgiagithe Substitute Unit into service and
retire the Resource(s) on Forced Outage. The Bagieee that a Notice of Additional
Expenses shall be immediately effective, and Leadkist Participant shall be entitled to
begin receiving payments from ISO pursuant ther@tmf the day following the date the
Owner or Lead Market Participant files a requestanrSection 205 of the FPA with the
Commission to recover from ISO the Additional Expesiidentified in the Notice of
Additional Expenses. Payments will be made sultgectfund pending the approval of such
Additional Expenses by the Commission. The Paftigber agree that Lead Market
Participant is obligated to usemmerciatlyreasenablts bestefforts to minimize
Additional Expenses and that the amounts approwdénthe Notice of Additional
Expenses are subject to offset by any proceedsdimnand all third-party sources,
including insurance proceeds, paid to Lead Marlketi¢pant to return the Resource(s)
from the Forced Outage. Lead Market Participanti shake a subsequent reconciliation
(“true-up”) filing with the Commission and refundypayments for Additional Expenses
paid to Lead Market Participant that are disallowgdhe Commission, or that exceed the
amount actually expended by the Lead Market Ppéitt, after offsets.

) Shut-down Date. With respect to a Notice of Shutsdassued by ISO pursuant to
Section 7.1.2(c), the “Shut-down Date” shall be thete ten (10) days after the receipt of
such Notice of Shut-down by the Owner. With respea Notice of Shut-down issued by
Lead Market Participant pursuant to Section 7.},2fe “Shut-down Date” shall be that
date thirty (30) days after the receipt of suchitdoof Shut-down by ISO unless ISO has
issued a Notice of Additional Expenses in accordamith Section 7.1.2(e), in which case
no Shut-down Date will have occurred with respedcuch Notice of Shut-down or the
Shut-down Date will be the date on which the StilgtiUnit is brought back into service.
As of the Shut-down Date, the interconnection sgbt the Resource(s) shall terminate and
the status of the Resource will be converted tioekt

7.2. Additional and Other Expenses.
Except as provided for in Section 7.1, Owner andd_Blarket Participant shall (i) not be
required or otherwise obligated to incur any Adidal Expenses and (ii) not be required to



Attachment A
Cost-of-Service Agreement: NESCOE Mark-up
Page 27 of 43

enter into any additional agreements or incur atditeonal costs, including fixed-fuel

costs, that Owner is not already obligated to enter or incur, as the case may be, that are
not otherwise contemplated by, and being recoveyeOwner Lead Market Participant
pursuant to, the Annual Fixed Revenue Requirenianthe extent that ISO provides notice
of shut-down pursuant to 7.1.2(f) and such notiderasult in Owner’s or Lead Market
Participant’s failure to recover certain costs thate reasonably incurred for operation of
Resources and that are unable to be avoided usmgiercially reasonable efforts, Owner
or Lead Market Participant shall be entitled to smakSection 205 filing to recover those
costs at the Commission.

ARTICLE 8
FORCE MAJEURE EVENTS

8.1. Notice of Force Majeure Event.
If either Party is unable to perform its obligasamder this Agreement due to a Force
Majeure Event, the Party unable to perform shahmptly notify the other Party.

8.2. Effect of Force Majeure Event.

8.2.1. If the Availability of the Resource is regd by reason of a Force Majeure Event,
Section 7.1.2 shall apply (i.e., a Force Majeurerishall be deemed to create a Forced
Outage). Subject to reduction as explicitly setHfan this Agreement and to Sections
7.1.2, 9.2, and 11.4, Lead Market Participant st@itinue to receive the Supplemental

Capacity Payment without any other reduction wthike Force Majeure Event continues.

8.2.2. Neither Party will be considered in defagltto any obligation under this
Agreement if prevented from fulfilling the obligati due to an event of Force Majeure.
Notwithstanding the foregoing, no event of Forcgevee affecting either Party shall
excuse that entity from any payment, charge, pgnaiancial consequence or settlement
responsibility that it is obligated to make hereemd\ Party whose performance is
hindered by an event of Force Majeure shall makeeasonable efforts to perform its
obligations.
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8.3. Remedial Efforts.

The Party unable to perform by reason of a Forcgivta Event shall use reasonable
efforts to remedy its inability to perform and tatigate the consequences of the Force
Majeure Event as soon as reasonably practicaleidaed that (i) no Party shall be
required to settle any strike, walkout, lockoutptrer labor dispute on terms which, in the
Party’s sole discretion, are contrary to its inséseand (ii) subject to Sections 7.1.2 and 7.2,
the Party unable to perform shall, as soon asipedue, advise the other Party of the
reason for its inability to perform, the natureaofy corrective action needed to resolve
performance, and its efforts to remedy its inapild perform and to mitigate the
consequences of its inability to perform and sadllise the other Party of when it
estimates it will be able to resume performancisadbligations under this Agreement.

ARTICLE 9

REMEDIES

9.1. Damages and Other Relief.

9.1.1. Liability of ISO. ISO shall not be liable @vner or Lead Market Participant for
actions or omissions by ISO in performing its oétigns under this Agreement, provided
it has not willfully breached this Agreement or aggd in willful misconduct. To the
extent Owner or Lead Market Participant has claageinst ISO, Owner or Lead Market
Participant may only look to the assets of ISCili@r enforcement of such claims and may
not seek to enforce any claims against the directoembers, officers, employees or
agents of ISO who, Owner and Lead Market Partitcipgaknowledge and agree, have no
personal liability for obligations of ISO by reasohtheir status as directors, members,
officers, employees or agents of ISO.

9.1.2. Liability of Owner. Except as explicitly prided herein, Owner and Lead Market
Participant shall not be liable to ISO for acti@momissions by Owner or Lead Market
Participant in performing their obligations undeistAgreement, provided that Owner or
Lead Market Participant has not willfully breachtbds Agreement or engaged in willful

misconduct.
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9.1.3. Limitation of Liability. In no event shallher or Lead Market Participant be
liable to ISO or ISO be liable to Owner or Lead kerParticipant for any incidental,
consequential, multiple or punitive damages, Ids®wenues or profits, attorneys’ fees or
costs arising out of, or connected in any way whenperformance or non-performance of

this Agreement.

9.1.4. Indemnification. Owner and Lead Market Rgtnt shall indemnify, defend and
save harmless ISO and its directors, officers, nemlemployees and agents from any and
all damages, losses, claims and liabilities byodhird parties arising out of or resulting
from the performance by ISO under this Agreemertheractions or omissions of Owner
and Lead Market Participant in connection with #hggeement, except in cases of gross
negligence or willful misconduct by ISO or its diters, officers, members, employees or
agents.

9.2. Termination for Default.

If ISO shall fail to perform any material obligatiamposed on it by this Agreement and
that obligation has not been suspended pursudhisté&\greement, Owner or Lead
Market Participant, at its option, may terminatis thgreement by giving 1ISO written
notice setting out specifically the circumstancesstituting the default and declaring its
intention to terminate this Agreement. If OwnelLead Market Participant shall fail to
perform any material obligation imposed on it big tAgreement and that obligation has
not been suspended pursuant to this Agreementm&pterminate this Agreement by
giving Owner and Lead Market Participant writtetio® setting out specifically the
circumstances constituting the default and dedjgitgintention to terminate this
Agreement. If the Party receiving the notice doaswithin ten (10) days after receiving
the notice, remedy the default, the Party not fiaulée shall be entitled by a further written
notice to terminate this Agreement. The Party natafault shall have a duty to mitigate
damages. Termination of this Agreement pursuatitisoSection 9.2 shall be without
prejudice to the right of any Party to collect @mgounts due to it prior to the time of

termination.
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9.3. Waiver.

The failure to exercise any remedy or to enforgeraght provided in this Agreement or
applicable Law shall not constitute a waiver offstemedy or right or of any other remedy
or right. A Party shall be considered to have waiaay remedies or rights only if the

waiver is in writing.

9.4. Beneficiaries.
Except as is specifically set forth in this Agreemeothing in this Agreement, whether

express or implied, confers any rights or remedreter, or by reason of, this Agreement
on any persons other than the Parties and th@ectse successors and assigns, nor is
anything in this Agreement intended to relieve isckarge the obligations or liability of
any third party, nor give any third person any tsgbif subrogation or action against any
Party.

ARTICLE 10

COVENANTS OF THE PARTIES

10.1. ISO represents and warrants to Owner and Lead MarkeParticipant as follows:

10.1.1.1SO is a validly existing corporation with full ddrity to enter into this Agreement.

10.1.2.1SO has taken all necessary measures to have ¢loatédxn and delivery of
this Agreement authorized, and upon the executohdelivery of this Agreement,
this Agreement shall be a legally binding obligataf ISO.

10.1.3.ISO has all regulatory authorizations necessarit forperform its
obligations under this Agreement.

10.1.4.The execution, delivery, and performance of thige&gnent are within 1SO’s
powers and do not violate any of the terms and itiong in its governing documents, any
contracts to which it is a party, or any Law apglie to it.
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10.2. Owner represents and warrants to ISO as follows:

10.2.1.0wner is a validly existing entity with full authtyrto enter into this Agreement.

10.2.2.0wner has taken all necessary measures to haexekation and delivery of
this Agreement authorized, and upon the executohdelivery of this Agreement,

this Agreement shall be a legally binding obligatef Owner.

10.2.3.0wner has, or has applied for, all regulatory atidabions necessary for it

to perform its obligations under this Agreement.

10.2.4.The execution, delivery, and performance of thise&gnent are within
the Owner’s powers and do not violate any of thegeand conditions in its
governing documents, any contracts to which itgagdy, or any Law applicable

to it.

10.3. Lead Market Participant represents and warrants tolSO asfollows:

10.3.1. Lead Market Participant is a validly existing eytitith full authority to enter into

this Agreement.

10.3.2. Lead Market Participant has taken all necessarysurnea to have the execution
and delivery of this Agreement authorized, and ughenexecution and delivery of this
Agreement, this Agreement shall be a legally bigabligation of Lead Market
Participant.

10.3.3.Lead Market Participant has, or has applied féregjulatory authorizations
necessary for it to perform its obligations undas Agreement.

10.3.4.The execution, delivery, and performance of thise&gnent are within the
Lead Market Participant’s powers and do not viokatg of the terms and conditions
in its governing documents, any contracts to witicha party, or any Law

applicable toit.
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ARTICLE 11

MISCELLANEOUS PROVISIONS

11.1 Assignment.

11.1.1.None of the Parties shall assign its rights orghdle its duties under this Agreement
without the prior written consent of the other Raxtwhich consent shall not be
unreasonably withheld, conditioned, or delayed. Angh assignment or delegation made
without such written consent shall be null and vaigon any assignment made in
compliance with this Article 11.1, this Agreemehal inure to and be binding upon the

successors and assigns for the assigning Parties.

11.1.2.Notwithstanding Section 11.1.1, each Party mayhout the need for consent from
the other Parties (and without relieving itselfrfréiability hereunder), transfer or assign
this Agreement: (i) to an Affiliate, or (ii) wheseich transfer is incident to a merger or
consolidation with, or transfer of all, or substaly all, of the assets of the transferor to
another person, business entity, or political subdin or public corporation created under
the Laws governing the creation and existenceefridmsferor which shall as a part of such
succession assume all of the obligations of thgyassor transferor under this Agreement;
provided, however, that any Party who transferassigns this Agreement as provided in
subsections “i” or “ii” of this Section 11.1.2 shptovide timely notice to the other Party or
Parties of such change, including the effective @aid changes, if any, to the nominations
under Section 11.2 and Exhibits A or B, as appateriAny Party may collaterally assign
its rights in this Agreement to its lenders withthe need for consent from the other Party.
To the extent that any Party seeks to transfeigitdés and obligations to a successor entity,
such Party shall seek to assign this Agreemenidb successor entity, pursuant to this
Section 11.1.2.

11.1.3.Upon 60 days’ notice from Owner or Lead Market legrant, Lead Market
Participant’s function as Lead Market Participander this Agreement may be assigned to
another entity fully capable of fulfilling this ®iconsistent with the ISO New England
Filed Documents and the ISO New England SystemsRillee Owner, the current Lead
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Market Participant and any successor Lead MarketiciRent must comply with all ISO
requirements for Customer Asset registration. Ovsent obligated to assign the Lead
Market Participant role to another entity.

11.2. Notices.

Except as otherwise expressly provided in this Agrent or required by Law, all notices,
consents, requests, demands, approvals, authongatnd other communications provided for
in this Agreement shall be in writing and shalldeat by personal delivery, certified mail,
return receipt requested, facsimile transmissiofyaecognized overnight courier service, to
the intended Party at such Party’s address sét i@ow. All such notices shall be deemed to
have been duly given and to have become effeaqt@eipon receipt if delivered in person or
by facsimile; (b) two days after having been delgkto an air courier for overnight delivery;
or (c) seven days after having been depositedeittiited States mail as certified or
registered mail, return receipt requested, all fgespaid, addressed to the applicable
addresses set forth below. Each Party's addres®tares shall be as follows (subject to

change by notice in accordance with the provisa@itihis Section 11.2):

OWNER AND LEAD MARKET PARTICIPANT: ISO:
NOTICES & CORRESPONDENCE NOTICES & CORRESPONDENCE

Robert

Ethier Senior Vice President — Wholesale TradingceVi

President

Exelon Generation Company
1310 Point Street,tg Floor
Baltimore, MD 21231

Tel: (410) 470-8115

Fax: (443) 213-3424

with a copy to:

General Counsel

Exelon Generation Company
1310 Point St.,%1 Floor
Baltimore, MD 21231

Tel: (410) 470-3416

Fax: (443) 213-3556

ISO New England Inc.
One Sullivan Road
Holyoke, MA 01040
Tel: (413) 540-4412
Fax: (413) 540-4226

Maria Gulluni
Legal Department
ISO New England Inc.
One Sullivan Road
Holyoke, MA 01040
Tel: (413) 540-4473
Fax: (413) 535-4379
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The foregoing notice provisions may be modifiedobgviding written notice, in
accordance with ISO Protocols established from-tioagme.

11.3. Parties’ Representatives.

All Parties to this Agreement shall ensure thabtighout the term of this Agreement, duly
appointed representatives are available for comoatinns between the Parties. The
representatives shall have full authority to deith\all day-to-day matters arising under
this Agreement. Acts and omissions of represematshall be deemed to be acts and
omissions of the Party. Owner, Lead Market Paicipand 1SO shall be entitled to assume
that the representatives of the other Partiestaa tames acting within the limits of the
authority given by the representatives’ Party. Ovenend Lead Market Participant’s
representatives shall be identified on Exhibit 8OIs representatives shall be identified on
Exhibit B. The Parties may at any time replacerthepresentatives by sending the other

Parties a revision to its respective Exhibit.

11.4. Effect of Invalidation, Modification, or Condition.

Each covenant, condition, restriction, and othentef this Agreement is intended to be,
and shall be construed as, independent and seedrali each other covenant, condition,
restriction, and other term. If any covenant, ctiadj restriction, or other term of this
Agreement is held to be invalid or otherwise madifor conditioned by any
Governmental Authority, the invalidity, modificatipor condition of such covenant,
condition, restriction, or other term shall noteaff the validity of the remaining covenants,
conditions, restrictions, or other terms hereoarfinvalidity, modification, or condition
has a material impact on the rights and obligatmfrtbe Parties, the Parties shall make a
good faith effort to renegotiate and restore theelies and burdens of this Agreement as
they existed prior to the determination of the Iidity, modification, or condition. If the
Parties fail to reach agreement, then the Partyse/hights and obligations have been
adversely affected may, in its sole discretionnieate this Agreement or refer the dispute
for resolution under the Alternative Dispute Resioluprovisions in Appendix D of
Market Rule 1.
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11.5. Amendments.

Any amendments or modifications of this Agreemératlibe made only in writing and
duly executed by all Parties to this Agreement.hSarmendments or modifications shall
become effective only after the Parties have reckany authorizations required from the
Commission. The Parties agree to negotiate in gaitddany amendments to this
Agreement that are needed to reflect the intetheParties as expressed herein, or,
following Commission approval of such cost increassy material increases in the costs

of owning and operating the Resources.

11.6. Governing Law.

This Agreement shall be governed by and constraeénthe Laws of the Commonwealth

of Massachusetts without regard to conflicts ofdgwinciples.
11.7. Entire Agreement.

This Agreement consists of the terms and conditemtdorth herein, as well as the
Appendices hereto, which are incorporated by refederein and made a part hereof.
This Agreement contains the entire agreement betweeParties and supersedes all prior

negotiations, undertakings, agreements and busiesassheets.
11.8. Independent Contractors.

Owner, Lead Market Participant and ISO acknowlettigé as between Owner and/or Lead
Market Participant and ISO there is an independentractor relationship, and that nothing
in this Agreement shall create any joint ventutmership, or principal/agent relationship
between the Parties. Neither Owner or Lead Marketidfpant nor ISO shall have any
right, power, or authority to enter into any agreator commitment, act on behalf of, or

otherwise bind the other Party in any way.

11.9. Execution and Counterparts.

This Agreement may be executed in one or more eopaits each of which shall be
deemed an original and all of which shall be deeorezland the same agreement. This

Agreement shall become effective upon Commissiqgmayal and final execution, as set
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forth in Section 2.1 hereof. Initial execution bist Agreement excludes (in the case of
ISO) acceptance of the Annual Fixed Revenue Reapeing, Stipulated Variable Costs,
and Monthly Fuel Supply Costs.

11.10. Confidentiality.

Confidential information identified as such by atly@nd provided to the other Party
pursuant to this Agreement shall be governed bySkeNew England Information

Policy, subject to the following:

11.10.1. Nothing herein or therein shall limit the rightafarty to file a copy of
this Agreement with the Commission, without redattito the extent that law,

regulation, or agency order makes such filing neagsor appropriate.

11.10.2. Notwithstanding anything in this Agreem@nthe contrary, if during the
course ofan investigation or otherwise, the Corsiorsrequests that a Party (the
“responding Party”) provide to it information tHads been designated by the other
Party to be treated as confidential under this Agrent, the responding Party shall
provide the requested information to the Commissioms staff within the time
provided for in the request for information. Thepending Party shall promptly
notify the other Party upon receipt of any suchluestj and either Party, consistent
with 18 CFR § 388.112, may, but shall not be resfljito request that the
information be treated as confidential and non-jpuly the Commission and its staff

and that the information be withheld from publisdosure.
11.11. Submittal to the Commission.

The Parties acknowledge and agree that (i) the AfAned Revenue Requirement and
any subsequent changes thereto to the formulaafoulating Stipulated Variable Costs
shall be established pursuant to an FPA Sectiom2iéeeding to be initiated by
application of Owner; and (ii) this Agreement catses the basis for Owner’s recovery
of its fixed and variable costs for operating argintaining the Resources during the

Term.
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ARTICLE 12

REFUND OF CERTAIN CAPITAL EXPENDITURES AND REPAIR E XPENSES

12.1 Refund of Certain Capital Expenditures andrRepair Expenses

Subject to the Operational Trigger, in the everd onmore Resources or the LNG Terminal

remain operational beyond the termination datdhefAgreement, Owner and/or Lead Market

Participant shall refund to ISO any capital expandis or repair expenses collected in

connection with this Agreement in accordance whith fbllowing Refund Amount:

Refund Amount = (A + B) + Interest at the FERC-ayved rate

A = actual cost of capital expenditures paid, ssreciation as determined under
generally accepted accounting principles

B = (the actual cost of repairs that provide digant benefits beyond the cost-of-service
commitment period) * ((Number of months the repaesmit the Resource or LNG
Terminal to operate less the number of monthsépair was in place during the term of
the Agreement) / (Number of months the repairs jig¢hma Resource or LNG Terminal to

operate))

Where:

The capital expenditures depreciation schedulensistent with those covered under the

Agreement and the number of months of repairsgbanit the Resource or LNG Terminal to

operate is determined by the Owner or its Lead ElaBarticipant and verified by an

independent entity.

Owner or Lead Market Participant shall make paysémiSO in the amount of one-forty-
eighth (1/48th) of the Refund Amount each monthfdoty-eight (48) months unless (i) in the

case of the Resource or Resources, the intercaonégacthts under the ISO-NE tariff are

terminated, or (ii) in the case of the LNG Termintteases to vaporize gas for any
continuous three-month period (each, the “Operatidnigger”).

The months that a Resource or the LNG Terminalicoatto operate past the termination
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date of the Agreement need not be continuous, ledeguirement of this Article 12 will

continue regardless of ownership of the ResourdéNés Terminal.

No less than three (3) months prior to the endhefAgreement term, the Owner or Lead

Market Participant shall file with the Commissid®etRefund Amount calculation and a list of

the capital expenditures and repairs includedencdidculation. Owner or Lead Market

Participant must include in the filing a list ofpsiaal expenditures and repairs made during the

term of the Agreement period that it did not ingud the refund amount calculation.
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[Signature Pages

Schedule 1 and
Schedule 2 omitted]
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SCHEDULE 3
SUPPLEMENTAL CAPACITY PAYMENT

For each Obligation Month during the Term, a Sup@estal Capacity Payment shall
be calculated for the Resource(s) as set forthabelo

Section 111.13 references are to Market Rule 1ti8adll.13 — Forward Capacity Market.

The Annual Fixed Revenue Requirement (AFRR) forResources for Capacity
Commitment Period 2022/20234818,974.263to be determined by FER@hd Capacity
Commitment Period 2023/202444:86,951,485to be determined by FERC]

The AFRR is the cost-of-service for the Resoumeluding annual fixed operation and
maintenance expense and annual expenses, demecatiortization, taxes and return, as

accepted by the Commission; provided, however, that to the ongoing litigation with the

City of Everett, the taxes other than income taxponent of the AFRRo be determined

by FERC]{$15,500,445.00%hall be updated such thad be determined by FERC]
$15;500;445.08hall be replaced with (i) the amount that is eqoahe actual property tax

applicable to Mystic for 2022 for Obligation Monthéthin Capacity Commitment Period
2022/2023 and (ii) the amount that is equal toatteal property tax applicable to Mystic
for 2023 for Obligation Months within Capacity Coniment Period 2023/2024. The
annual fixed operation and maintenance expens$e ixed operating & maintenance
expense component of the AFRR.

(Part 1)
Supplemental Capacity Payment = Maximum MonthlyeBixCost Payment

Less: Winter Fuel Security Penalty for Obligation

Month not credited to the Monthly Invoice

amount under the FSA, and

Less: Revenue Credits for the Obligation Month

Provided that for any given Capacity Commitmentidtethe monthly Supplemental

Capacity Payments are capped so that the cumulalue of the Supplemental



Attachment A
Cost-of-Service Agreement: NESCOE Mark-up
Page 41 of 43

Capacity Payments minus the Monthly Fuel SupplytQJaas the Revenue Credits
shall not exceed the AFRR (subject to the additipnavisions of Part 4 if applicable).

In the event that the Supplemental Capacity Paymventd otherwise be less than zero in any
Obligation Month, the Supplemental Capacity Paynfienthat Obligation Month shall be

zero and the negative remainder shall roll-forwfarccrediting in a future Obligation

Month.

For the last Obligation Month of the Term, the ISi@ll charge the Owner for any

unapplied roll-forward amount and shall refund thsihg the same FERC-determined

allocator that is used to fund the SupplementalbCiyp Payment.
(Part 2)

Maximum Monthly Fixed Cost Payment = [AFRR / 12Moenthly Fuel Supply
Cost The Monthly Fuel Supply Cost is equal tofhelSupply-Cost{as-defined-inthe Fuel

(Part 3)
The purpose of the Revenue Credit is to recoghizethe Resource has earned revenues

from sources other than this Supplemental Cap&agment. The Supplemental Capacity
Payment is reduced accordingly so that the Resdwasa total payment potential during
the Capacity Commitment Period equal to its Anritigéd Revenue Requirement plus
Monthly Fuel Supply Costs that are not recoveredugh Stipulated Variable Costs. The
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Supplemental Capacity Payments are reduced by amg€MFuel Security Penalties and
negative Capacity Performance Payments not offspbbitive Capacity Performance

Payments as addressed in Section 3.6.

Revenue Credit for the Obligation Month =
Capacity Base Payment for the Obligation
Month calculated in accordance with
Section

4-4.24.4 above.

Plus: the absolute value of negative Capacity
Performance Payments for the Obligation
Month as addressed in Section 3.6 above

Less: positive Capacity Performance
Payments credited to Owner/Lead Market Participant

as addressed in Section 3.6 above

(Part 4)
If this Agreement terminates other than at the & Capacity Commitment Period:

The monthly Supplemental Capacity Payments areezhpp that the cumulative value of
Supplemental Capacity Payments minus the Monthét Bupply Cost plus Revenue
Credits shall not exceed the prorated AFRR.

(Part 5)
While the roll-forward provisions of Part 1 provitleat the Supplemental Capacity
Payment cannot result in a monthly charge to theoRee because of a Supplemental

Capacity Payment that calculates to a negative amaathing in this Agreement provides
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that the sum of all charges and credits for theoRe® cannot result in a net amount owed
to the ISO for any Obligation/Operating Month.
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AMENDED AND RESTATED TRANSACTION CONFIRMATION
FOR IMMEDIATE DELIVERY

= Constellation.

Date: July 30, 2018

Transaction Confirmation #:

This Transaction Confirmation is subject to thedg&ontract between Seller and BuyEhne terms of
this Transaction Confirmation are binding unlespdted in writing within 2 Business Days of rece
s-unless otherwise specified in the Base Contract.

SELLER:

Constellation LNG, LLC
1310 Point Street, 8th Floor
Baltimore, MD 21231
Phone: 410-470-3500

Fax: 443-213-3558

Base Contract No.

BUYER:

Constellation Mystic Power, LLC
1310 Point Street, 8th

Floor Baltimore, MD 21231
Phone: 410-470-3500

Fax: 443-213-3558

Base Contract No.

Transporter:

Transporter:

Transporter Contract Number:

pt

Transporter Contract Number:

Condition Precedent: Commencement of service under this Transaction i@oafion is
expressly subject to ExGen, or one of its Affilgtacquiring and owning the LNG Terminal as
of the commencement of the Delivery Period, aseefibelow.

Performance Obligation: Firm, No-Notice Service

Quantity: Full requirementof Gasfor Buyer's Mystic Plantprovided, however, in no event
shall Seller be required to deliver Gas in excesSealler's Firm Weekly Requirement or in

excess of 280,000 MMBtu on any Day

Delivery Period: June 1, 2022 - May 31, 2024 (“Delivery Period”).
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Scheduling:

On or before March 1, 2022 and each March 1 thenedfiring the Delivery Period, Buyer shall
provide to Seller its Annual Delivery Program andyBr's best available forecast of Buyer’'s
annual requirements of Gas. Buyer shall provide ¥adisme identified by Month for the April
through October period and by Week for the Noventlmaugh March period.

On or before the tenth (TDdav of each Month, Buyer shall provide to SeitsrNinety Day
Schedule, Buyer's best available forecast of Buy&as requirements for the upcoming three
month period starting on the first day of the fellng month, with such Gas volume identified

by Week.

On or before the Monday prior to the start of a Wdguyer shall provide to Seller its best
estimate of the Firm Weekly Requirement. The FWveekly Requirementshall follow as
closely as practicable the applicable Ninety Dalyeficile for that same Week.

No later than 7 .@an. Eastern Prevailing Time on the Day prior to Beey of delivery Day 0),
Buyer shall provide to Seller a forecast of theriiiga of Gas that Buyer elects to have delivered
to the Delivery Point for the next Day (day 1). o8l Buyer subsequently request additional
volumes, Seller shall promptly confirm the schedmlpf such additional volumes and deliver
such additional volumes to Buyer.

In any Week, Seller has the option, if requestedbyer but has no obligation, to provide Gas
in excess of Buyer's Firm Weekly Requirement.

Delivery Point. The custody transfer meter at the high-pressurelipg interconnection
between the LNG Terminal and the Mystic Plant.

Contract Price: ThepH

Peﬁed—shan—be—DaJy—\A#AG@G—PHee—feHhe—Daf,/—e#eEyContract Prlce shaII conS|st of a
monthly Demand Charge, Commodity Charge, and RétiaBharge

Demand Chargefor the Month shall be calculated as follows:

a) 39.16% times sum of i) the Fixed O&M/Return on Isiveent Costs, ii) New Regulatory
Costs, and iii) Administrative Services Fee plus

b) Proportionate Percentage times the sum of i) V&M Costs and ii) Credit and
Collateral Cost.

Where: Fixed O & M/Return on Investment Costs—Each—Menth—during—thetnitiafor the
Delivery PeriodBuyer-shall-pay-to-Seller-thefollowing-charge-the-costs-of regassification
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For Months in Contract Year 20222.$28.074-0fmonth[TBD by FERC]
For Months in Contract Year 20233856381 0fmonth[TBD by FERC]
For Months in Contract Year 20246.$58.-432.0fmonth[TBD by FERC]

New Regulatory Costs. If and to the extent that Seller is required to PEMAC—any
New Regulatery-Costgy new Rregulatory cosessociated with a change in lélat is
required for Seller to meet its Performance Obiayatunder this Agreement that are
otherwise not collected by DOMAC from Sellender the LNG Terminal Services
Agreement Seller shall pass through those costs to BuyeBaner shallpayreimburse
those costs to Sellers-they-become-dygayable as practicable as possible, divided on
an even monthly basis for the remaining term ofdleévery Period. Seller and DOMAC
shall both use reasonable efforts to minimize thmpact of any anticipated New
Reqgulatory Costs.

Administrative Services Fee. Each-Meonth-during-the-lnitial DeliveryPeriod Buysrall
pay-to-Sellei$127,750.0Qper Month which is the Administrative Services Fee paid by

Seller to ExGen for the appllcable Month pursuamttme Intercompany Services

Proportionate Percentage. For any Month, the volume of natural gas delivdigdseller

to Buyer in the Month divided by the total volumienatural gas and LNG delivered by
Seller to all customers, including Buyer, in therita

Variable O& M Costs shall be the sum ofi) the variable operating costs of the LNG
Terminal paid by Seller to DOMAC for thgrior Month pursuant to the LNG Terminal
Services Agreementgii) the actual costs associated with the perforreaaf Marine
Servicedo the extent those actual costs are not dupliedtivthose costs included in the
calculation of theFixed O&M/Return on Investment Cosfer the priorMonth, and (iii)
the actual Port Use Codtgurred directly by Seller, if any, for the pridtonth. For the
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first Month following the Delivery Period, Buyer ah make a final payment of actual
costs associated with the final Month in the DelvBeriod.

Credit and Collateral Costs. Each Month Buyer shall reimburse and pay to Sétier
actual credit and collateral costs associated putithases of LNG to serve Buyend
Fhird-Party-Custemeravhich are the costs Seller pays ExGen for thdiggge Month
pursuant to the Intercompany Services Agreemenie dredit and collateral support
costs in the Intercompany Services Agreement asedan the actual costs of (i)
ExGen’s credit revolver (for letters of credit),daii) either the rate of return ExGen
could have earned on existing short-term investraenbunts or the cost of outstanding
commercial paper and/or Exelon money pool balantdsxGen is in a borrowed
position, as applicable (for cash utilization) stgpport Seller.

Commodity Charge. The Commodity Charge shall be calculated daily wilbequal the Daily
WACOG Price times$sas delivered by Seller to Buyer

Reliability Charge for the Month will be one-twelfth of the Annual Reility Charge.

The Annual Reliability Charge will be calculated on before May 1 of each Contract Year
during the Delivery Period. The Annual ReliabiliBharge will be determined using a FERC-
approved Reliability Model as described in Schedule

Buyer and/or Buyer's representative as well as mesentative of a relevant Governmental
Authority shall have the right to review all datadaassumptions as updated each year for use in
the Reliability Charge Model.
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s ay A a N
Ci vl v I O O " i C

IG 2w , 3 —tha ' ne 2 ieo later
than six (6) months prior to the commencement ofopmance under any Reliability-Must-Run
Contract in effect for the Mystic Plant, the ISOabhapprove thefinal methodologyeffor

calculatinga—Fank-Cengestidhe Reliability Charge; provided, that the conceptual outline of
such methodology is set forth in Schedule A.
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Monthly Invoice: Seller shall invoice Buyer for Gas delivered andereed in the preceding
Month and for any other applicable charges sethfbrein. Such invoice shall contain the
following line items:

D&uanti

nents comprisihg t

wing a breakdown of all compo

Demand Charge sho
Demand Charge;
Commodity Charge showing daily volumes and prices;

Reliability Charge (one-twelfth of Annual Reliability Charge);

. Less:

a. The sum of Winter Fuel Security Penalties incurbgdBuyer under the
COSA for the Month as a direct result of Seller&lure to meet its
obligation under the Base Contract or FSA for thent; and

b. The sum of Capacity Performance Payments incuryeBluyer under the
COSA as a direct result of Seller’s failure to mgeobligation under the
Base Contract or FSA for the Month; and

C. The sum of Fuel Supplier Self Scheduling LosseshferMonth; and

d The sum of Opportunity Cost Losses for that Month.

%Fuelé&ap%est
a—Fixed O- & M/Return-on-tavestment- Costs
b Variable O-& M- Ceosts
R e e

=t

[ | o
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Force Majeure: For the purposes of this Transaction Confirmati®action 11.2 in the Base
Contract shall be deleted and the following ingemtelieu thereof:

“Force Majeure shall include, but not be limited @ots of God,;
fires; floods; storms or storm warnings; hurricgne%ots;
insurrections; acts of war (whether declared oremwtise);
blockades; acts of the public enemy; epidemics;ddades;
lightning; washouts; arrests and restraints of gowents and
peoples; acts of a Government Authority (such asmty for
compliance with any court order, law, statute, woadce,
regulation, or policy having the effect of law prolgated by a
governmental authority having jurisdiction); labstrikes, lock-
outs, and similar organized labor actions involvengubstantial
portion of the affected Party’'s workforce; explaspbreakage, or
accident to machinery, lines of pipe, terminalliferilities or
electric generating facilities (including both tumb and non-
turbine equipment); malfunctioning (or non-functig) of turbine
or non-turbine equipment at the Mystic Plant whiehders such
facilities wholly or partly unable to operate; tmecessity of
making repairs or required alterations to machinéngs of pipe,
terminalling facilities or electric generating faoes (but not
including any scheduled maintenance); unplannedgaes at the
LNG Terminal; unplanned outages at the Mystic Plant event
qualifying as Force Majeure hereunder which prevemtimpedes
performance on the part of a Third-Party transpgror delivering
Gas or LNG to or on behalf of Seller; or any otbauses, whether
of the kind enumerated herein or otherwise, beybrdeasonable
control of and without the fault, negligence, otlfii misconduct
of the Party claiming Force Majeure. The term EoMajeure
shall apply equally to events preventing or impgdime operations
of the LNG Terminal, the Mystic Plant, any intetst@ipeline or
other gas transporter which is required to receivansport or
deliver Gas to be sold or purchased hereunder, L&y carrier
transporting LNG to be terminalled by Seller at kNG Terminal
and resold as Gas to Buyer, any LNG supplier flnings LNG to
be terminalled by Seller at the LNG Terminal ansbtd as Gas to
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Buyer, or any transmitter of electric energy frdm Mystic Plant.
For purposes of this definition, a “Third-Party’adlhbe deemed to
include any Affiliate of Buyer or Seller. Sellench Buyer shall
make reasonable efforts to avoid the adverse immpafca Force
Majeure and to resolve the event or occurrence dhckas

occurred in order to resume performance.”

Definitions: Capitalized terms not defined herein shall haventeaning ascribed to them in the
Base Contract.

“Annual Delivery Program” is the forecast provided by Buyer to Seller reqaadi

Buyer's annual vaporized LNG requirements.

“Capacity Performance Payments” shall have the same meaning as provided for in
COSA Section 3.6.

“Contract _Year” shall mean each period of twelve (12) consecutiventirs
commencing onJanuargune 1st and ending on the followingecembeiay 31%:
provided-that-thefirst Contract-Year-shall-begmJune-T-and-the The last Contract
Year shall terminate as of such expiration or teation date of any Reliability-Must-
Run Agreement (or equivalent).

“Cost of Service Agreement” or “COSA” shall mean the agreement dated May 15,
2018 between (i) Buyer and Buyer’s affiliate Exel@aneration Company, LLC and (ii)
ISO New England Inc., subject to FERC approval atket No. ER18-1639-000.

“Daily WACOG Price” shall meanthe weighted average cost of all LNG (@an
MMBtu basis) in the storagexnktankslocated at the LNG Terminal on the applicable
Day of delivery.

“Day” shall mean a calendar day.

“DOMAC” shall mean Distrigas of Massachusetts LLC andutsessors.
“ExGen” shall mean Exelon Generation Company, LLC anduiteesssors.

“EERC” shall mean the U.S. Federal Energy Regulatory C@sion or any successor
agency.
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Fem&ml—@pﬂ&q—ﬂ&nsaehenﬁrm Weekly Reqwrement” shall mearany—l;eﬁvapd
e Buyer’s

best estlmate dBaser—l;NGfor the Week

“Fuel Opportunity Cost” shall have the same meaning as provided for inidect
3.4.1.4 of the COSA.

“Fuel Supplier Self Scheduling Loss"shall have the same meaning as provided for in
Section 3.5 of the COSA.

Fem&rd%&le—?r&ns&eﬂeFGaS’ shall mean&ny—l;eﬁvarel—ﬁansaenen—m—whmh—the

y @ merchantable
mixture of methane and other gaseous hvdrocartfmtscbmplles with all applicable
industry specifications

“Government Approvals” - shall mean all certificates, permits, licenseqrapals and
authorizations from any Governmental Authority resagy to effectuate the transactions
contemplated by this Agreement.

“Governmental Authority” - shall mean any federal, state or local governneg@ncy
or other authority in the United States of Ameraraother country having jurisdiction
over any aspect of the activities and transactiomstemplated by this Agreement,
including but not limited to FERC, 1SO, and ISO IMM

‘Governmental Authorizations” shall mean all permits, authorizations, variances
approvals, registrations, certificates of legatustacertificates of occupancy, orders or
other approvals or licenses (and in any case, amndments or supplements thereto)
granted or issued by any Governmental Authorityifguwr asserting jurisdiction over
matters covered by this Agreement.

“Intercompany_Services Agreement” shall mean that certain Services Agreement by
and between Seller and ExGen executed contemparslygdaerewith pursuant to which
ExGen provides Seller certain management, admatigér and other services described
in the agreement.

“ISO” shall mean ISO New England, and any successortthere
“ISO IMM” shall mean the internal market monitoring unit SOl

“‘LNG” shall mearNaturalGas in a liquid state at a temperature that isr ddetow its
point of boiling and at or near atmospheric pressur

“LNG Tanker” shall mean an ocean-going vessel being used bwihde used by or
for the benefit of Seller to unload LNG at the LNK&rminal for Seller's account-
including all vessels owned, operated, leased arteted by Seller or by any Person for
whom DOMAC unloads LNG on behalf of Seller.
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“LNG Tanker Charges” shall mean all charges (including rates, tollgsfetaxes or
dues of any description) due to Persons other ANIAC for an LNG Tanker entering
or leaving the LNG Terminal or Boston Harbor, irdihg all port and channel usage and
maintenance charges, all charges imposed by theiders of Marine Services, the
United States Coast Guard. Pilots, and any otleesdd assisting an LNG Tanker to
enter or depart the LNG Terminal or Boston Harlialuding any costs associated with
security of the LNG Tankers while entering or déipgr Boston Harbor or while at the
LNG Terminal.

“LNG Terminal” shall mean the facilities owned and operated byeBelaffiliate,
Distrigas of Massachusetts LLC or its successogt tare located in Everett,
Massachusetts, which are related to receiving LN@®ring and delivering LNG,
vaporizing LNG, and deliveringaperizedraporizedLNG to Buyer andvaporized LNG
and LNG toThird-Party Customers.

“LNG Terminal Services Agreement” shall mean that certain LNG Terminal Services
Agreement by and between Seller and DOMAC exectb@temporaneously herewith.

“Management Services Feeshall mean the monthly fee paid by Seller to Ex@sn
services rendered under the Intercompany Servigesefnent.

“Marine Services” shall mean Tug Services, other service boatgspilve boats, escort

vessels, and harbor, port. LNG Tanker mooringtbelosupport services required during
arrival or unloading of LNG Tankers, or for the og#ons, transiting, berthing, shifting
berths, or departure of LNG Tankers, including swelssels or services as may be
required under applicable law or regulations of &@owmental Authorities having
jurisdiction over the LNG Terminal.

“Month” shall mean a calendar month commencing at 00:0@0ts Eastern Prevailing
Time on the first day of such month and ending &D0:00 hours Eastern Prevailing
Time of the last day of such month.

“Mystic Plant” shall mean natural gas-fired, combined cycle aleginwer generation
facility owned and operated by Buyer located inrétie Massachusetts.
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“Ninety Day Schedule”is the forecast provided by Buyer to Seller reqaydiBuyer’s

vaporized LNG requirements for the three (3)-mopéniod commencing on the first
(1st) Day of the Month following issuance of suomviard plan that follows as closely as
practicable the applicable Annual Delivery Progifamthat same three (3)-month period.

“Opportunity Cost Losses” shall mean the lost energy market margins incuibred
Buyer, if any, resulting from Seller's request twriease the Fuel Index by a Fuel
Opportunity Cost; in each instance is equal toatthditional energy sale quantity that was
offered and would have occurred had the Stipulatadable Cost not included Fuel
Opportunity Cost, times the difference betweendhergy price that would have been
earned, had the Stipulated Variable Cost not ireduBuel Opportunity Cost, and the
Stipulated Variable Cost without Fuel Opporturiityst.

“Person” shall mean any individual, firm, corporation, trysartnership, limited liability
company, association, joint venture, other businesterprise or any Governmental
Authority.

“Pilot” shall mean any person, duly licensed and authbribg the State of
Massachusetts to act as a Boston Harbor pilot &N Tanker, requested by DOMAC.
Seller or required by a Governmental Authority time onboard an LNG Tanker to
assist the Master in the safe navigation, transigneuvering, arrival, berthing,
deberthing, shifting berths, or departure of sublGLTanker.

“Port Use Costs” are any and all LNG Tanker Charges, and chargesceded with
obtaining and maintaining (or causing to be obthiaad maintained) all Governmental
Authorizations in connection with Seller’'s use of, movements by, the LNG Tankers,
including port licenses, marine and other environtakpermits and other technical and
operational authorizations from all Governmentathuities.

“Reliability Charge Model” is the FERC-approved model that calculates the Ahnu
Reliability Charge associated with the deliveriés ageliable supply of Gas by Seller to
Buyer for the Contract Year.

“Self-Scheduling Losses”shall mean the negative energy market margins dbatir
when Fuel Supplier requests dispatch of Mystic whiemould not otherwise operate
based on Stipulated Variable Cost, and in eaclamest is equal to the additional energy
sale quantity that occurred due to the Fuel Suppéiguest to self-schedule, times the
difference between the Stipulated Variable Cost ted(lower) energy price that was
earned.

“Stipulated Variable Cost” shall have the same meaning as provided for ini@ect
3.4.1 of the COSA.

“Week” shall mean the period beginning 9 a.m. Central &lieg Time each Monday
and ending at 9 a.m. Central Prevailing Time thieviong Monday.
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“Winter Fuel Security Penalty” shall have the same meaning as provided for iticBec
3.7 of the COSA.

“Week” shall mean the period beqginning at 9:00 a.m. CkeRtravailing Time each
Monday and ending at 9:00 a.m. Central Prevailimelthe following Monday.
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Seller:Constellation LNG, LLC

Buyer: Constellation Mystic Power, LLC

By: By:
Title: Title:
Date: Date:
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Schedule A Reliability Charge Model

The Annual Reliability Charge for each Contract Yedl be calculated on or before May 1 of

each Contract Year during the Delivery Period. Thenual Reliability Charge shall be
calculated on aex ante basis using a FERC-approved Reliability Charge dod

The Reliability Charge Model assumptions will bedafed each year as agreed by Buyer, Seller,
and 1SO. Buyer and/or Buyer's representative adl a® a representative of a relevant
Governmental Authority shall have the right to esviall data and assumptions as updated each
year for use in the Reliability Charge Model.

The Reliability Charge Model will then be used &iaefmine the LNG cargo schedule that results
in the minimum Annual Reliability Charge. The AmhReliability Charge will be set to this
minimum value. Seller shall act as a reasonahfepandent operator in its scheduling of LNG
cargoes and operation of the LNG Terminal, howeSeltler is not required to follow the cargo
delivery schedule that is assumed in the Religbitharge Model for setting the Annual
Reliability Charge.

Seller, Buyer and the IS@ave agreed on a conceptual methodology to estithat@rious costs
Seller would incur, in addition to fixed costs aodmmodity costs, to provide the required
service to Buyer, which costs should be reflectedhe Annual Reliabilty Charge. The
Reliability Charge Model shall simulate factorsliring but not limited to (i) deliveries of LNG
cargoes to Everett, (i) simulated design weathatepns for the Contract Year, (iii) simulated
daily natural gas prices based on futures priceAfgonquin Citygates or a similar index, the
Dutch Title Transfer Facility or a similar world IMN price index, and the design weather
patterns; (iv) simulated Buyer demands based orsithelated weather and price patterns; (v)
operation of Everett to manage tank levels, whigy nmvolve forced sales onto the pipelines,
requests for self-scheduling of Mystic, or requéstdviystic dispatch based on a price in excess

of WACOG.

memase—m—t&n%eengesﬁeneees&saﬂhz‘l‘m approach WI|| utlllzea monte carlo S|mulat|0n of
winter dlspatch from the LNG Termlnal under a “Mgzsl?lant sales onlybaseueaseueempeped to

Mepgm—fe%meﬂlascenarlo The monte carlo S|mulat|on model will generatedneds of |nd|V|duaI
scenarios of daily average temperature in Bosteedan decades of daily winter temperature
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history. For each of these daily temperature siesiathe model will determine the economic
dispatch from the LNG Terminal based on a relahgmbetween average temperature and AGT
daily prices. The tank dispatch will honor the giogl constraints of the tank addwnstream
delivery systems, anthe need to have room in the tank to accept sébedieliveries. In each
scenario, the level of forced sales will be caltedatogether with the associated margin, and
aggregated to an expected level of margin fromedreales. This expected value will dsged
for-the-tank-congestioncosts—ealeulatiogilected in the Annual Reliability Charge calcidat
The Annual Reliability Charge calculation will alseflect simulated values for Winter Fuel
Security Penalties when due to fuel shortage; dapRerformance Payments when due to fuel
shortage; and Buyer lost margins due to Sellergstga dispatch using an opportunity cost.
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SCHEDULE 3A
RESOURCE COMPENSATION TRUE-UP

l. Projected Cost Update, Capital Expense Support, an@irue-Up

The projections of certain components of the Anitis¢d Revenue Requirement and the
Monthly Fuel Supply Cost as detailed below willujelated prior to the Term and are subject to tque-u
under the methodology outlined in Section (fMethodology”). The estimate or forecast identified in
the “Mystic 8&9 True-Up” and “EMT True-Up” tabs proled in the Methodology will be updated prior
to the Term and are subject to a true-up adjustioettte actual costs incurred by Owner for mainign
and operating the Resources for the componentssbfspecified below.

Capital expenditures that will be incurred during Term will be supported prior to their
incurrence and are subject to a true-up adjusttodhie actual costs in accordance with the progoasl
detailed below and the Methodology.

Actual costs may be larger or smaller than estichatdorecast costs, so the true-up adjustment

may be made in either a positive or negative dwagtsubject to the following limitations (“True-up

Limitations™):

1. Cash Working Capital shall be set at $0 for botbdRece and LNG Terminal for

purposes of true-up of the return;

2. Overtime Labor Expenses. The true-up adjustmdative to Overtime Labor Expenses

shall not exceed 21% of base pay for either Resoor¢. NG Terminal employees;

3. Incentive Pay. The true-up adjustment relativenb@entive Pay shall not exceed 13.3%

of base pay for either Resource or LNG Terminallegees and shall not include

incentive pay based on the financial performanc®wher or its affiliates; and

4. Total Operations and Maintenance Expenses. Tleeupuadjustment relative to Total
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Operations and Maintenance shall not exceed 2%opigied amounts on an annual

basis.
A. Costs and Formula Rate Inputs Subject to Updated Ryjection and True-Up
The Annual Fixed Revenue Requirement, the Maximuomtkly Fixed Cost Payment, and the
Fixed O & M/Return on Investment component of thenthly Fuel Cost Charge set forth in Schedule 3
of the Agreement shall be updated prior to the Tanohsubject to true-up as detailed herein and in

accordance with the Methodology fibr

expendituret) all components of rate base, including excetsridel income taxes?2) operations and

maintenance expensesd-ene-eighth-O&M-cash-werking-capital-allowgr®eadministrative and

general expensesnd4) taxes other than income

taxes; and 5) federal incorteexes.

B. Administrative Filings

On or before April 1st of each year prior to thstfiTrue-Up Filings, beginning with April 1,

2019, Owner shall file an Administrative Filing thdetails the capital expenditures for the Resaiecwl

the LNG Terminal for the previous calendar year.connection with the True-Up Filings detailed in

Section I.C, Interested Parties may use informadimh data provided in an Administrative Filing and

responses to interrogatory requests as part dhfbenation Exchange and Challenge Procedures

detailed in Section Il.

1. 2019 Administrative Filing:

i. Update to Net Plant for Capital Expenditures in®01

On or before April 1, 2019, Owner shall file an Aidmstrative Filing that details capital expenditsire

incurred during calendar year 2018. The AdmintsteaFiling will include net plant updated to incle

actual capital expenditures and depreciation imtlbetween January 1, 2018 and December 31, 2018.

Interested Parties shall have to right to submitooe than twenty (20) interrogatories related
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specifically to the capital expenditures. Ownatlstespond to these interrogatories within fiftégk)

calendar days. For projected capital projectsHfemext calendar year, Owner will provide a desion

of the project(s), the need for the project(s),ahernatives considered with respect to the least-

alternatives, the expected start and completioe(slatand the project costs.

2. 2020 Administrative Filing:

i. Update to Net Plant for Capital Expenditures(i®

On or before April 1, 2020, Owner shall file an Admstrative Filing that details capital

expenditures incurred during calendar year 2018 Administrative Filing will include net plant

updated to include actual capital expendituresdampteciation incurred between January 1, 2018 and

December 31, 2019. Interested Parties shall lmkigtt to submit no more than twenty (20)

interrogatories related specifically to the capitgbenditures. Owner shall respond to these

interrogatories within fifteen (15) calendar daySor projected capital projects for the next cdéaryear,

Owner will provide a description of the project(®)e need for the project(s), the alternatives ictemed

with respect to the least-cost alternatives, thpeeted start and completion date(s), and the grogsts.

C. True-Up Filings

Each of theilingsTrue-Up Filingsdetailed below (collectively “Filings”) are subjdo and will
be made in accordance with the Information ExchamgkChallenge Procedures detailed in Section I

including any capital expenditures incurred prmthe Term (i.e., between January 1, 2018 and May 3

2022) Each of the Filings may increase or decreasétimeial Fixed Revenue Requirement, the
Maximum Monthly Fixed Cost Payment, and the Fixe& ®I/Return on Investment component of the
Monthly Fuel Cost Charge so each adjustment maydwe in either a positive or negative directidm.

connection with the Filings, Interested Parties ms® information and data provided in an

Administrative Filing and responses to interrogat@guests as part of the Information Exchange and

Challenge Procedures detailed in Section II.
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1. 2021 Filing:

I. Support for Capital Expenditures necessary to meethe reliability
need between June 1, 2022 and December 31, 2022.

Owner shall file on or before April 1, 2021, in aodance with the Informational Exchange and
Challenge Procedures detailed below, approprigipastifor the capital expenditures and costs thiht w
be collected as an expense during the Term in dafgrear 2022 (June 1, 2022 to December 31, 26G22) a
detailed below. The Annual Fixed Revenue Requirgntae Maximum Monthly Fixed Cost Payment,
and the Fixed O & M/Return on Investment comporéithe Monthly Fuel Cost Charge for the relevant
period of the Term in Schedule 3 will be updatedénordance with the Methodology and shall exclude
true-up of investment and expense items disalldwetthe Commission, if any.

2. 2022 Filing:

I. Support for Capital Expenditures that will be necesary to meet the
reliability need in calendar year 2023

Owner shall file on or before April 1, 2022, in aodance with the Informational Exchange and
Challenge Procedures detailed below, approprigipatifor the capital expenditures and costs thiht w
be collected as an expense during calendar ye&@ (J@2uary 1, 2023 to December 31, 2023) as detaile
below. The Annual Fixed Revenue Requirement, thgiMum Monthly Fixed Cost Payment, and the
Fixed O & M/Return on Investment component of therithly Fuel Cost Charge for the relevant period
of the Term in Schedule 3 will be updated in acaoo#® with the Methodology and shall exclude true-up
of investment and expense items disallowed by tham@ission, if any.

. Update to Net Plant for All Components of Rate Base including
Capital Expenditures incurred prior to the Term included in Rate

Base, Updated Projected Capital Expenditures to bExpensed
During the Term, and Operations and Maintenance Expnseand-

One-Eighth-O&M-Cash-Werking-Capital, Administrative and

General Expenseand-Taxes Other Than IncomeTaxes, and Federal
Income Taxes that will be incurred during the Term

The Owner shall also file on or before April 1, 20#h accordance with the Informational

Exchange and Challenge Procedures detailed bedoupdate the Annual Fixed Revenue Requirement,
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the Maximum Monthly Fixed Cost Payment, and theBi©0 & M/Return on Investment component of
the Monthly Fuel Cost Charge provided for and dakad in accordance with Schedule 3 above with

updated projections fall components of rate base includirepital expenditures incurred prior to the

Term that will be included in rate base, atlder costs includingperations and maintenance expemse

one-eighth-O&M-cash-werking-capital-allowanadministrative and general expensesitaxes other

than incomeaxes, and federal incont@xes that Owner is estimated and projected wr it maintain

and operate theeseurcResourcesind LNG Terminal during the Term based upon inram
contained in Owner’s books and records. At tmeetinet plant will be updated to include actualtedp
expenditures and depreciation incurred betweenalgrly 2018 and December 31, 2021.

3. 2023 Filing:

I. Support for Capital Expenditures that will be necesary to meet the
reliability need between January 1, 2024 and May 312024.

Owner shall file on or before April 1, 2023, in aodance with the Informational Exchange and
Challenge Procedures detailed below, approprigipastifor the capital expenditures and costs thihit w
be collected as an expense during the Term in dafgrear 2024 (January 1, 2024 to May 31, 2024) as
detailed below. The Annual Fixed Revenue Requirgntae Maximum Monthly Fixed Cost Payment,
and the Fixed O & M/Return on Investment comporéithe Monthly Fuel Cost Charge for the relevant
period of the Term in Schedule 3 will be updatedénordance with the Methodology and shall exclude
true-up of investment and expense items disalldwetthe Commission, if any Methodology and shall
exclude true-up of investment and expense itenadloiged by the Commission, if any.

. True-Up to Actual Costs for All Components of Rate Base including

Capital Expenditures incurred prior to the Term included in Rate
Base, Capital Expenditures expensed during the Terpand
Operations and Maintenance Expensend-One-Eighth-O&M-Cash
Woerking-Capital, Administrative and General Expenseand-Taxes
Other Than Income Taxes, and Federal Incomd axes incurred
during calendar year 2022
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The Owner shall also file on or before April 1, 30#h accordance with the Informational
Exchange and Challenge Procedures detailed bedownye-up the Annual Fixed Revenue Requirement,
the Maximum Monthly Fixed Cost Payment, and theBi©0 & M/Return on Investment component of
the Monthly Fuel Cost Charge provided for and dakea in accordance with Schedule 3 above as
updated prior to the Term in the 2022 Filings (®extBC(2)(i) andBC(2)(ii)) to the costs actually

incurredfer, as adjusted for the True-up Limitations, foraimponents of rate base includicepital

expenditures to be included in rate basapital expenditures expensed to meet the rebalméed during

the Term in 2022 (June 1, 2022 to December 31, 2@2@other costs includingperations and

maintenance expense

vgragministrative and general

expenseandtaxes other than incontaxes, and federal incon@xes incurred by Owner for maintaining
and operating thBesourcesind LNG TerminaReseureauring the Term in 2022 (June 1, 2022 to
December 31, 2022) based upon information contamé&vner's books and records. For capital
expenditures previously identified as being neagssameet the reliability need, this filing willhdy
true-up the amount for each capital expenditurestoals, not whether a capital expenditure shbale
been designated as necessary to meet the reliateitd. Emergent capital expenditures will be ettbj

to review as to whether they are necessary to theetliability need under the Informational Exchan
and Challenge Procedures. Owner shall submitaordaence with the Informational Exchange and
Challenge Procedures below the information necgdsedrue-up 2022 estimated and projected costs to
actual costs. The Methodology includes the meamamor determining the actual costs incurred by the

Owner,_subject to the True-up Limitations#\ctual costs may increase or decrease the Arffixat

Revenue Requirement, the Maximum Monthly Fixed Gastment, and the Fixed O & M/Return on
Investment component of the Monthly Fuel Cost Ceasg the true-up adjustment may be made in either
a positive or negative directidn The difference between the Annual Fixed RevenuaiRement, the
Maximum Monthly Fixed Cost Payment, and the Fixe& ®I/Return on Investment component of the

Monthly Fuel Cost Charge provided for and calcudateaccordance with Schedule 3 above, as adjusted
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prior to the Term in the 2022 Filing, and the attumsts in accordance with the Methodology, plus
interest determined in accordance with the Commssiinterest rate on refunds (18 C.F.R § 35.19a),
will be added to or subtracted from the 2024 caderygar Annual Fixed Revenue Requirement, the
Maximum Monthly Fixed Cost Payment, and the Fixe& ®I/Return on Investment component of the
Monthly Fuel Cost Charge.

4. 2024 Filing:

i. True-Up to Actual Costs for All Components of Rate Base including
Capital Expenditures expensed during the Term, an@®perations
and Maintenance Expensexnd-One Eighth-O&M-Cash-Werking-
Capital, Administrative and General Expenseand-Taxes Other
Than Income Taxes, and Federal Incomdaxes incurred during
calendar year2023

The Owner shall file on or before April 1, 2024 aiccordance with the Informational Exchange
and Challenge Procedures detailed below, to truth@p@\nnual Fixed Revenue Requirement, the
Maximum Monthly Fixed Cost Payment, and the Fixe&&MIReturn on Investment component of the
Monthly Fuel Cost Charge provided for and calcudateaccordance with Schedule 3 above as updated
and modified in the 2022 Filing¢ction-ESection {2)(ii)), the 2023 capital expense FilingeEtion
BSection @3)(i)), and the 2023 true-up Filingdetion-ESection {3)(ii)), to the costs actually incurred

for, as adjusted for the True-up Limitations, foraimponents of rate base includicepital expenditures

to be included in rate base, capital expendituxpersed to meet the reliability need during thenTer

2023 (January 1, 2023 to December 31, 2023)p#met costs includingperations and maintenance

varadministrative and general expersed

taxes other than inconiaxes, and federal incontaxes incurred by Owner for maintaining and opegat

theResourcResourcesind LNG Terminal during the Term in 2023 (Janubr2023 to December 31,
2023) based upon information contained in Owneoskis and records. For capital expenditures
previously identified as being necessary to meetdhability need, this filing will only true-ughe

amount for each capital expenditures to actualswhether a capital expenditure should have been
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designated as necessary to meet the reliabilitg. nEenergent capital expenditures will be subject t
review as to whether they are necessary to meetliadility need under the Informational Exchaiagpel
Challenge Procedures. Owner shall submit in aeguare with the Informational Exchange and Challenge
Procedures below the information necessary toup2023 estimated and projected costs to actutd.cos
The Methodology includes the mechanism for deteimgithe actual costs incurred by the Owrserbject

to the True-up Limitations Actual costs may increase or decrease the Arffiwatl Revenue

Requirement, the Maximum Monthly Fixed Cost Paymant the Fixed O & M/Return on Investment
component of the Monthly Fuel Cost Charge, soithe-tip adjustment may be made in either a positive
or negative directianThe difference between the Annual Fixed RevenuaiRement, the Maximum
Monthly Fixed Cost Payment, and the Fixed O & Mi{Reton Investment component of the Monthly
Fuel Cost Charge provided for and calculated imatance with Schedule 3 above, as adjusted prior to
the Term in the 2022 Filing, and the actual cas@dcordance with the Methodology, plus interest
determined in accordance with the Commission’s@serate on refunds (18 C.F.R. § 35.19a), will be
added to or subtracted from the 2024 calendarAmaual Fixed Revenue Requirement, the Maximum
Monthly Fixed Cost Payment, and the Fixed O & Mi{Reton Investment component of the Monthly
Fuel Cost Charge. The difference between the Arfiinad Revenue Requirement, the Maximum
Monthly Fixed Cost Payment, and the Fixed O & Mi{Reton Investment component of the Monthly
Fuel Cost Charge provided for and calculated imatance with Schedule 3 above, as adjusted and the
actual costs in accordance with the Methodologys piterest determined in accordance with the
Commission’s interest rate on refunds (18 C.F.F5.8%a), will be settled within 60 days of the
Informational Filing detailed below, unless othesordered by the Commission. Any allocation among
Interested Parties for resettling of refunds ockarges will be in

accordance with the ISO Tariff, unless anothermeamf collection is directed by FERC.

5. 2025 Filing:
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i. True-Up to Actual Costs for Capital Expenditures epensed during
the Term, and Operations and Maintenance Expenseard-One
Eighth-O&M-Cash-Werking-Capital, Administrative and General
Expense,and Taxes Other Than IncomeTaxes, and Federal Income
Taxes incurred between January 1, 2024 and May 32024

The Owner shall file on or before April 1, 2025 aiccordance with the Informational Exchange
and Challenge Procedures detailed below, to truth@p@\nnual Fixed Revenue Requirement, the
Maximum Monthly Fixed Cost Payment, and the Fixe&&MIReturn on Investment component of the
Monthly Fuel Cost Charge provided for and calcuddateaccordance with Schedule 3 above and updated
in the 2022 Filing (sectioBC(2)(ii)), the 2023 capital expense Filing (sect®&@(3)(i)), and the 2023

true-up Filing (sectio®C(3)(ii)), to the costs actually incurreds adjusted for the True-up Limitations,

for capital expenditures expensed during the Ter@0R4 (January 1, 2024 to May 31, 2024), atfer

costs includingoperations and maintenance expemse apital

administrative and general expensedtaxes other than inconaxes, and federal incon@xes incurred

by Owner for maintaining and operating ReseurcResourcesnd LNG Terminal during the Term in
2024 (January 1, 2024 to May 31, 2024) based uglonmation contained in Owner’s books and records.
For capital expenditures previously identified agg necessary to meet the reliability need, thisgf

will only true-up the amount for each capital exgieures to actuals, not whether a capital expenelitu
should have been designated as necessary to regelittbility need. Emergent capital expenditwébs

be subject to review as to whether they are nepessaneet the reliability need under the Inforroatl
Exchange and Challenge Procedures. Owner shatiisubaccordance with the Informational Exchange
and Challenge Procedures below the informationssecg to true-up 2024 estimated and projected costs
to actual costs. The Methodology includes the rarism for determining the actual costs incurred by
the Owner. Actual costs may increase or decrdas@mnual Fixed Revenue Requirement, the
Maximum Monthly Fixed Cost Payment, and the Fixe& ®I/Return on Investment component of the
Monthly Fuel Cost Charge, so the true-up adjustmet be made in either a positive or negative

direction, subject to the True-up Limitation3.he difference between the Annual Fixed Revenue
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Requirement, the Maximum Monthly Fixed Cost Paymant the Fixed O & M/Return on Investment
component of the Monthly Fuel Cost Charge proviftedand calculated in accordance with Schedule 3
above, as adjusted prior to the Term in the 2088d;iand the actual costs in accordance with the
Methodology, plus interest determined in accordamitie the Commission’s interest rate on refunds (18
C.F.R. 8 35.19a), will be added to or subtractedifthe 2024 calendar year Annual Fixed Revenue
Requirement, the Maximum Monthly Fixed Cost Paymant the Fixed O & M/Return on Investment
component of the Monthly Fuel Cost Charge. Thiediihce between the Annual Fixed Revenue
Requirement, the Maximum Monthly Fixed Cost Paymant the Fixed O & M/Return on Investment
component of the Monthly Fuel Cost Charge proviftedand calculated in accordance with Schedule 3
above, as adjusted and the actual costs in aca®deith the Methodology, plus interest determined i
accordance with the Commission’s interest rateefumids (18 C.F.R § 35.19a), will be settled withih
days of the Informational Filing detailed below]ess otherwise ordered by the Commission. Any
allocation among Interested Parties for resetihgefunds or surcharges will be in accordance with
ISO Tariff, unless another manner of collectiodirected by FERC.

Il. Informational Exchange and Challenge Procedures foeach True-Up

Section 1. Applicability

The following Information Exchange and Challengededures shall apply to the finalization for each
True-Up.

Section 2. Informational Posting

A. On or before April 1 of each Filing year as prodddove, Owner shall submit to ISO its Filing
as detailed above, in accordance with the Methagoldf the date for submission of the Filing
falls on a weekend or a holiday recognized by FEfRE) the posting shall be due on the next
business day. Within two (2) business days of stilahg, ISO shall provide notice of the Filing
via a posting on its website and OASIS. The datesbich such posting occurs shall be that

year’s “Publication Date.” ISO shall provide notigesuch posting via an email exploder list.
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Interested Parties can subscribe to the ISO explsti®n the ISO website. Any delay in the

Publication Date will result in an equivalent exdiem of time for the submission of Information

Requests discussed in section 3 of these prototidise Filing will support the capital

expenditures that will be incurred during the Térshall:

(1)

(2)

©)

Provide an explanation of need that explains wiyctpital expenditure is necessary in
order to meet the obligations of the Agreement;

Demonstrate that the expenditure is reasonablyrdeted to be the least-cost
commercially reasonable option consistent with Goatity Practice to meet the
obligations of the Agreement; and

Include a description of the project(s), the needlie project(s), the alternatives
considered with respect to the least-cost alterestithe expected start and completion

date(s), and the project costs.

If the Filing provides for an update of projecter$ts or a true-up it shall:

(1)

(2)

()

(4)

(5)

Include a workable data-populated template andnlyidg workpapers in native format
with all formulas and links intact;

Provide the template rate calculations and alltisipioereto, as well as supporting
documentation and workpapers for data that are inst# formula rate that are not
otherwise available in the methodology providediein the Methodology;

Provide sufficient information to enable InteresRatties to replicate the calculation of
the formula results from the methodology providetbly in the Methodology;

Identify any changes in the formula references €t line numbers) to the
methodology provided below in the Methodology;

Include the information that is reasonably necesgadetermine that Owner has applied

the methodology provided below in the Methodoladtpg extent of any accounting or
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other changes that affect the inputs into that owmlogy, and any corrections or

adjustments made in the calculation;

(6) With respect to any change in accounting that &ffeputs to the methodology provided

below in the Methodology or the resulting chargéied

a. Identify any accounting changes, including
i. The initial implementation of an accounting staudar policy;

. the initial implementation of accounting practiéesunusual or
unconventional items;

iii. correction of errors and prior period adjustmehit impact the Annual
Fixed Revenue Requirement;

iv. the implementation of new estimation methods oicped that change
prior estimates; and

V. changes to income tax elections;

b. Identify items included in the formula rate at amoaint other than on a historic
cost basis (e.g., fair value adjustments);

C. Identify any reorganization or merger transactianrgy the previous year and
explain the effect of the accounting for such teati®n(s)on inputs to the
formula rate in the methodology provided belowhia Methodology; and

d. Provide a narrative explanation of the impact @oant changes on inputs to the
Methodology.

The Owner shall hold an open meeting among IntedeBarties (“Annual Meeting”) between the
Publication Date and May 1 at its offices, with tion for participants to access the meeting by
remotely (remote access options may include telephadeo conferencing, webinar, internet
conferencing, or other appropriate remote accessngpas determined by Owner). No less than twenty

(20) days prior to such Annual Meeting, the Owrelisprovide notice on ISO’s internet website and
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OASIS of the time, date, and location of the Anndakting and ISO shall provide notice of such
meeting to an email exploder list. The Owner ai#lo host a Technical Session (“Technical Session”)
June 1 of each year. The Technical Session stwdige (1) the Owner the opportunity to explain the
Filing in more detail than at the Annual MeetinglgR) Interested Parties an opportunity to seek
additional information and clarifications and otlese discuss the components of the Filing. The @wn
shall make available to Interested Parties rematess to this Technical Session. No less thamg&ye
days prior to such Technical Session, the Owndt gtavide a notice of the Technical Session and
request that ISO-NE distribute such notice to tiierksted Parties and post it to the ISO-NE website
Interested Parties may receive notice of such pgsty subscribing to the associated webpage on the
ISO-NE website. For purposes of these procedtiiegerm Interested Party includes, but is nottéohi
to, customers subject to charges under the Agreeparties to the FERC proceeding in which this

Agreement is submitted, state utility regulatorynoaissions, the 1ISO, tH&GNew England Power Pool

Participants Committee, consumer advocacy ageraesstate attorneys general. The Annual Meeting
and Technical Session shall (i) permit the Ownexxplain and clarify its Filing and (ii) provide
Interested Parties an opportunity to seek inforomaéind clarifications from the Owner about therigli
Section 3. Information Exchange Procedures
The Filing shall be subject to the following infaation exchange procedures (“Information

Exchange Procedures”):

A. Interested Parties shall have until June 1 to seagonable information and document requests
on Owner (“Information Exchange Period”). If Juh&lls on a weekend or a holiday recognized
by FERC, the deadline for submitting all informati@nd document requests shall be extended to
the next business day. If the Filing will subsiatet the capital expenditures that will be incurred
during the Termsuch information and document requests shallnbigdd to whatsmay be

reasonablynecessary to determine:
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a. Whether the capital expenditure is necessary ierdameet the obligations of
the Agreement;

b. Whether the expenditure is reasonably determinée tihe least-cost
commercially reasonable option consistent with Goatity Practice to meet the
obligations of the Agreement; and

C. Whether either of the following occurred: (i) theject was scheduled for before
the Term but delayed into the Term, or (ii) thejecbis scheduled for during the

Term but should have been completed prior to thenTe

If the Filing provides for an update of projecter$ts or a true-ypsuch information and

document requests shall be limited to wibatay be reasonabiyecessary to determine:

(1)
(2)

()

(4)

()

(6)
(7)

the extent or effect of an accounting change;

whether the Filing fails to include data propergorded in accordance with these
protocols;

the proper application of the Methodology providetow and procedures in these
protocols;

the accuracy of data and consistency with the Miglogy of the charges shown in the
Filing;

the prudence of actual costs and expenditures;

the actual amount of any capital expenditure; and

any other information that may reasonably havetsmiise effect on the calculation of

the charge pursuant to the Methodology.

The information and document requests shall natretise be directed to ascertaining whether

the Methodology is just and reasonable.
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The Owner shall make a good faith effort to resptmniciformation and document requests
pertaining to the Filing within fifteen (15) busswedays of receipt of such requests. The Owner
shall respond to all information and document retgiby no later than July 10.

The Owner will cause to be on the ISO website aA&IS all information requests from
Interested Parties and the Owner’s response(sicto requests; except, however, if responses to
information and document requests include matdeamed by the Owner to be confidential
information, such information will not be publighosted but will be made available to requesting
parties pursuant to a confidentiality agreemette@xecuted by the Owner and the requesting
party.

Owner shall not claim that responses to informasiod document requests provided pursuant to
these protocols are subject to any settlementlpgieiin any subsequent FERC proceeding
addressing an Owner’s Filing.

To the extent the Owner and applicable Interestetid? are unable to resolve disputes related to
information request, the Owner or applicable Irdezd Parties may avail themselves of the on-
call settlement judge of the Commission’s OfficeAaiministrative Law Judges and Dispute
Resolution to resolve such matters.

Section 4. Challenge Procedures

Interested Parties shall have until July 31 follegvthe Publication Date to review the inputs,
supporting explanations, allocations, and calooifetiand to notify the Owner in writing, which
may be made electronically, of any specific Infor@aallenges. The period of time from the
Publication Date until July 31 shall be referredisothe Review Period. If July 31 falls on a
weekend or a holiday recognized by FERC, the deaddr submitting all Informal Challenges
shall be extended to the next business day. Tige8lweadline will be tolled for each day
Owner fails to respond to reasonable requestsiformation provided in Section 11.3(A) and (B)

by the July 10 deadline provided in Section II.3(€hrilure to pursue an issue through an
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Informal Challenge+te-ledgshall not bar pursuit of that issue as part of arfab Challenge

with respect to the same Filing as long as thedsted Party has submitted an Informal

Challenge on any issue with respect to that Filikgilure to submia Formal Challenge

regarding any issue as to a given Filing shallgrasuit of such issue with respect to thaine

Filing but shall not bar pursuit of such issue or thersgbsion of a Formal Challenge as to such

issue as it relates to a subsequent Filing or adwmtmfilings in Section 1.5 belaw

A party submitting an Informal Challenge must sfyetiie inputs, supporting explanations,
allocations, calculations, or other informationoich it objects, and provide an appropriate
explanation and documents, as applicable, to sugparhallenge. The Owner shall make a good
faith effort to respond to any Informal Challengghim fifteen (15) business days of notification
of such challenge. The Owner shall appoint a seejaresentative to work with the party that
submitted the Informal Challenge (or its represtrea toward a resolution of the challenge. If
the Owner disagrees with such challenge, the Owilleprovide the Interested Party(ies) with a
written explanation supporting the inputs, suppgreéxplanations, allocations, calculations, or
other information. Subject to the confidentiafiiyovisions in Section 11.3D above, the Owner
shall not claim that responses to information amcldhent requests pursuant to these Protocols
are subject to any settlement privilege in any sgbent Commission proceeding addressing the
Owner’s Filing, or any other FERC proceeding andng proceeding before an Article 11l court
to review a FERC decision. No Informal Challengeyrbe submitted after July 31, and the
Owner must respond to all Informal Challenges byater than August 31, unless the Review
Period is extended by the Owner or FERC. The Owhall cause to be posted publicly all
Informal Challenges from Interested Parties anddtmer’s response(s) to such Informal
Challenges; except, however, if Informal Challengesesponses to Informal Challenges include
material deemed by the Owner to be confidentiarimiation, such information will not be

publicly posted but will be provided by the Ownerréquesting parties pursuant to a
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confidentiality agreement to be executed by the @vamd the requesting party. In such a case,
there will be a notice posted that the informatiequested is available pursuant to a
confidentiality agreement.

Informal Challenges shall be subject to the resmtuprocedures and limitations in this section.
Formal Challenges shall be filed pursuant to tipgeocols and shall satisfy all of the following
requirements.

(2) A Formal Challenge shall, as applicable:

a. Clearly identify the action or inaction which idegjed to violate the
Methodology or protocols;

b. Explain how the action or inaction violates the Metology or protocols;

C. Provide an explanation of why the capital expemdita not

necessary in order to meet the obligations offpeementy

d. d)}-Demonstrate that the expenditure is not reasorgdibrmined to be the least-
cost commercially reasonable option consistent @itled Utility Practice to
meet the obligations of the Agreement;

e. Set forth the business, commercial, economic ceradsues presented by the
action or inaction as such relate to or affectpghey filing the Formal Challenge,
which may include:

i. The extent or effect of an accounting change;

. Whether the Filing fails to include data propeegorded in accordance
with these protocols;

iii. The proper application of the Methodology and pdeges in these
protocols;

iv. The accuracy of data and consistency with the Mkdtogy of the

charges shown in the Filing;
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V. The prudence of actual costs and expenditures; or
Vi. Any other information that may reasonably have taris/e effect on the
calculation of the charge pursuant to the Methaghplo

f. Make a good faith effort to quantify the finanaiapact or burden (if any)
created for the party filing the Formal Challengeaaresult of the action or
inaction;

g. State whether the issues presented are pendimgaristing Commission
proceeding or a proceeding in any other forum irctvithe filing party is a party,
and if so, provide an explanation why timely resiolu cannot be achieved in
that forum;

h. State the specific relief or remedy requestedumtiolg any request for stay or
extension of time, and the basis for that relief;

i. Include all documents that support the facts infbemal Challenge in
possession of, or otherwise attainable by, thediparty, including, but not
limited to, contracts and affidavits; and

J- State whether the filing party utilized the Inforr@hallenge procedures
described in these protocols to dispute the adidnaction raised by the Formal
Challenge, and, if not, describe why not.

Service. Any person filing a Formal Challenge nsestve a copy of the Formal

Challenge on the Owner. Service to the Owner imestimultaneous with filing at the

Commission. Simultaneous service can be accongalibly electronic mail in

accordance with § 385.2010(f)(3). The party filthg Formal Challenge shall serve the

individual listed as the contact person on the Qigriaformational Filing required under

Section 1.6 of these protocols.
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E-Any changes or adjustments to the Filing resultiogn the Information Exchange and
Informal Challenge processes that are agreed tbebo@wner will be reported in the
Informational Filing required pursuant to Sectib® lof these protocols and will be addressed as
discussed in Section 1.5 of these protocols.

F-An Interested Party shall have uritittebeNovemberl5 following the Review Period to
make a Formal Challenge with FERC, which shalldreexdd on the Owner on the date of such
filing as specified in Section 11.4.C(2) above.FArmal Challenge shall be filed in the same
docket as the Owner’s Informational Filing discusseSection 11.6 of these protocols. The
FransmissiorOwner shall respond to the Formal Challenge byd#alline established by FERC.
A party may not pursue a Formal Challenge if thatydid not submit an Informal Challenge on
any issue during the applicable Review Period.

S-In any proceeding initiated by FERC concerningFRileg or in response to a Formal

Challenge, the Owner shall bear the burden, camgistith section 205 of the Federal Power Act,
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of proving that (i) it has correctly applied therms of the Methodology consistent with these
protocols, and (ii) in the case of capital expameis that are expensed during the Term of the
Agreement, that the capital expenditure is necgsaarder to meet the obligations of the
Agreement, and that the expenditure is reasonadibrihined to be the least-cost commercially
reasonable option consistent with Good Utility Ricacto meet the obligations of the Agreement.
Nothing herein is intended to alter the burdendiapy FERC with respect to prudence
challenges.

H-Except as specifically provided herein, nothinggireshall be deemed to limit in any way the
right of the Owner to file unilaterally, pursuaotfederal Power Act section 205 and the
regulations thereunder, to change the Methodolognw of its inputs (including, but not limited
to, rate of return), or the right of any other gad request such changes pursuant to section 206
of the Federal Power Act and the regulations theteu

+-No party shall seek to modify the Methodology unitier Challenge Procedures set forth in
these protocols and Filings shall not be subjechtdlenge by anyone for the purpose of
modifying the Methodology. Any modifications toetiMethodology will require, as applicable, a
Federal Power Act section 205 or section 206 filing

Section 5. Changes to the Filings
Any changes to the data inputs, or as the resa@hgfFERC proceeding to consider a Filing, or

as a result of the procedures set forth hereirl, Isbaettled by ISO-NE within 60 days of its etige

date. Any allocation among Interested Partiesdsettling of refunds or surcharges will be in

accordance with the ISO Tariff, unless another reahcollection is directed by FERC. Interestamy

refund or surcharge shall be calculated in accaelavith 18 C.F.R. § 35.19a (“FERC's Interest Rate”)

A.

Section 6. Informational Filing
By September 15 following the Publication Date, @hener shall submit to FERC an

informational filing (“Informational Filing”) of is Filing. This Informational Filing must include,



Attachment C
Schedule 3A — NESCOE Revisions
Page 21 of 21

if applicable, the information that is reasonabdgessary to determine: (1) that input data under
the Methodology are properly recorded in any uryilegl workpapers; (2) that the Owner has
properly applied the Methodology and these proceg]ui3) the accuracy of data and the
consistency with the Methodology of the Annual Eidevenue Requirement; (4) the extent of
accounting changes that affect inputs; (5) whetheaipital expenditure collected as an expense
during the Term is necessary in order to meet ktigations of the Agreement; and (6) whether a
capital expenditure collected as an expense dtinmd erm is reasonably determined to be the
least-cost commercially reasonable option condistégh Good Utility Practice to meet the
obligations of the Agreement. The Informationdirfg must also describe any corrections or
adjustments made during that period, and must ibesall aspects of the Methodology or its
inputs that are the subject of an ongoing dispateuthe Informal or Formal Challenge
procedures. Within five (5) days of such Inforroagl Filing, ISO shall provide notice of the
Informational Filing by posting the docket numbssigned to each Owner’s Informational Filing
on the ISO website and OASIS and via an email elgltist.

Any challenges to the implementation of the Methodg must be made through the Challenge
Procedures described in Section 1.4 of these podgoor in a separate complaint proceeding, and
not in response to the Informational Filing.

M. Methodology

The true-up methodology template is provided below.
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In accordance with Rule 2010 of the Commissioni#eR of Practice and Procedure,
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upon each person designated on the official setigceompiled by the Secretary in this

proceeding.

Dated at Washington, DC this 2nd day of Novembet82
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